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I. Introduction to Case 

This case centers on the death of Jonathan Russell Whitson (Victim) on March 6, 2011. 

The Victim was found dead by his family on their living room couch at 11:33 a.m. (YCSO File, pg. 

2). The Victim had been released from jail on March 4, 2011 at 7:40 p.m. after serving 

approximately two months in jail related to drug possession charges. He spent most of the day 

on March 5, 2011 with his girlfriend, Stephanie Whitson (Stephanie).1 In a law enforcement 

interview, Stephanie reported spending a significant portion of the previous afternoon and 

evening with the Victim, which they spent “shooting up” morphine. In addition, Stephanie 

reported that the Victim told her Defendant John Pritchard (Pritchard) was going to bring him 

morphine and that Pritchard did visit the Victim that afternoon before they used drugs. Stephanie 

did not actually see an exchange of pills. She did, however, report that the Victim had morphine 

pills after his time with Pritchard.  Pritchard denies providing drugs to the Victim. 

Ultimately, the case went to trial where the Medical Examiner testified that the Victim’s 

death was caused by morphine toxicity, an opinion which he based on the amount of morphine 

found in the Victim’s urine sample. After Pritchard was convicted on April 17, 2014 and his 

convictions were upheld by the North Carolina Court of Appeals, he hired an attorney to 

investigate grounds for a post-conviction Motion for Appropriate Relief; this investigation 

primarily centered around the opinion of a forensic pathologist that the cause of death 

determination by the Medical Examiner was incorrect and the Victim did not die from a morphine 

overdose. This post-conviction attorney suffered a stroke before he could draft and file a motion. 

 
1 As far as the Commission is aware, the Victim and his girlfriend had the same last name but were unrelated. 
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This stroke left him unable to practice law. Pritchard subsequently applied to the Commission. 

The forensic pathologist hired by Pritchard’s post-conviction attorney referred the case to the 

Wake Forest University School of Law Innocence and Justice Clinic (the Clinic). When Commission 

staff learned that Pritchard had a case open with the Clinic, Commission staff contacted the Clinic 

so as not to duplicate efforts. At that point, the Clinic decided to officially refer the case to the 

Commission.  

II. Format for Brief and Hearing 

 On December 14-15, 2021, the North Carolina Innocence Inquiry Commission 

(“Commission”) will conduct a hearing in this case. Pursuant to statute, this hearing is open to 

the public.2 A court reporter will be present at the hearing. 
This brief is submitted to the Commissioners prior to the hearing with the request that 

each Commissioner carefully read it in preparation for the hearing. This brief covers 

investigations and legal proceedings that occurred in this case prior to the investigation by the 

Commission staff. However, some of the information presented herein was not previously 

presented at trial or considered at any post-conviction hearings. The brief will indicate which 

information has not been previously presented or considered; this information may be 

considered “new evidence.”  

Unlike other Commission cases, this case has a relatively small number of documents 

related to the initial investigation, trial, and any post-conviction work prior to the Commission’s 

investigation. For that reason, the Brief has a more condensed factual summary below drawn 

 
2 N.C.G.S. § 15A-1468(a) and NCIIC Rules and Procedures Article 7(E).  
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from both the pretrial investigation and witness testimony at trial. Appendix A contains the 

Yancey County Sheriff’s Office (YCSO) File3; the YCSO was the primary law enforcement agency 

that investigated this case. Appendix B contains the entire NC State Bureau of Investigation (SBI) 

File; the SBI assisted with portions of the investigation. Appendix C contains select documents 

from the District Attorney’s File, which include the photographs taken at the scene by law 

enforcement and documents related to Pritchard’s medical records. Appendix D contains the 

indictments that were issued in this case from the court file.  Appendix E contains documents 

related to the Victim’s autopsy that were obtained from the Office of the Chief Medical Examiner 

and the Watauga Medical Center. Appendix F contains an interview conducted by ADA Michael 

Holmes from the Wake Forest University School of Law Innocence and Justice Clinic File. 

Appendix G contains motions filed by the State and Pritchard prior to trial from the court file. 

Appendix H contains a trial digest and the trial transcript. Appendix I contains the North Carolina 

Court of Appeals Opinion in this case. Appendix J contains an unsigned draft affidavit prepared 

by Dr. Christena Roberts, a forensic pathologist hired by Pritchard to investigate possible grounds 

for a Motion for Appropriate Relief.  

Any attached documents that have notes or highlights were received by Commission staff 

with these notes or highlights and no other copy was available. Any cited material within the brief 

that is not provided in full can be made available to Commissioners upon request. Many materials 

are provided but also summarized (for example testimony by witnesses at trial) so that 

Commissioners can reference full transcripts as needed. 

 
3 The entire file is included except for duplicates, criminal history records, and documents related to victim 
compensation. 
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At the conclusion of the hearing, the Commission will be asked to consider the following 

three (3) options: 

1. Conclude that there is sufficient evidence of factual innocence to merit judicial review 

and refer the case to a three-judge panel pursuant to N.C.G.S. § 15A-1468(c). All 

documents considered by the Commission and the transcript of the proceedings shall 

become public record once filed with the Clerk of Superior Court in Yancey County.4 

2. Conclude that there is not sufficient evidence of factual innocence to merit judicial 

review and close the investigation pursuant to N.C.G.S. § 15A-1468(c). Evidence 

favorable to the convicted person would be disclosed to him and his attorney 

pursuant to N.C.G.S. § 15A-1468(d). 

3. Direct the staff to conduct further investigation into this case and continue the 

hearing to a later date.5 

III. Standard of Review 

 This case arises from the convictions of Pritchard for the second-degree murder of the 

Victim as well as various drug convictions arising from the sale of drugs to the Victim. After trial, 

Pritchard was convicted of Second-Degree Murder, Delivery of Controlled Substance Schedule II 

(H Felony), Possession with the Intent to Sell, Manufacture, Deliver (PWISMD) Schedule II 

Controlled Substance (H Felony), and Maintain Vehicle/Dwelling/Place for Controlled Substances 

(Misdemeanor).   

 
4 N.C.G.S. §§ 15A-1468(c) and 15A-1468(e) and NCIIC Rules and Procedures Article 7(G). 
5 The Commission staff requests that if the hearing is continued, it be rescheduled prior to December 31, 2021 
without the need for a full rehearing.  Many of our Commissioners are up for re-appointment with terms ending in 
2021.  Therefore, to continue the hearing beyond December 31, 2021 will require a full rehearing on the matter.   
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children Christian Angel (Christian) and James Angel. They were all in the home when Christian 

discovered the Victim. (YCSO File, pg. 2). 

Christine reported that the Victim had been recently released from jail. He came to her 

house on the previous day, March 5, 2011, arriving at 1:00 a.m.16 The Victim’s girlfriend, 

Stephanie Whitson (Stephanie) came over on that day at approximately 2:30 p.m. The Victim and 

Stephanie left Christine’s house and returned together about an hour and a half later. Stephanie 

then stayed at the residence until approximately 9:30 p.m. The Victim went to sleep. Christine 

woke up on March 6, 2011 at 9:00 a.m. The Victim was asleep on the couch and snoring loudly. 

Christine and Wade went to the grocery store and returned home at approximately 10:30 a.m. 

The Victim was still snoring. Christine cooked breakfast and everyone ate except the Victim. 

Christian then tried to wake up the Victim and found him dead on the couch. (YCSO File, pgs. 2-

3). 

After obtaining Christine’s statement, Lt. Higgins took photographs of the scene.17 Lt. 

Higgins spoke to Dr. Brent Hall (Dr. Hall), the Medical Examiner, on the phone about requesting 

an autopsy and having the body released. Dr. Hall agreed to perform an autopsy. Annette 

Whitson Greene (Greene), the mother of the Victim, arrived at the house and arranged for a 

funeral service to receive the body of her son. The funeral service arrived at 1:18 p.m. to collect 

the body for transportation to the Watauga Medical Center for the autopsy. Christine informed 

Lt. Higgins that she had found a syringe in the coat pocket of the Victim. Lt. Higgins located two 

 
16 Lt. Higgins’ handwritten notes have the time the Victim arrived as 13:00, or 1:00 p.m., but his report has the 
time listed as 1:00 a.m. (YCSO File, pgs. 2, 89) 
17 These photographs are provided in Appendix C. 
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syringes in the inside coat pocket, photographed them, and seized them as evidence. (YCSO File, 

pgs. 3, 35, 43). 

Chief Deputy Farmer (Chief Dep. Farmer) spoke to Lt. Higgins via telephone at 12:01 p.m. 

on March 6, 2011. Lt. Higgins reported that he learned that the Victim had arrived at noon on 

March 5, 2011 after being released from the Buncombe County Detention Center on the evening 

of March 4, 2011.18 The Victim had just spent 60 days at the Madison County Jail. He was 

transferred to the Buncombe County Detention Center on March 4, 2011 prior to his release due 

to having outstanding warrants in that county. (YCSO File, pgs. 34-35). He was released from the 

Buncombe County Detention Center at 7:40 p.m. that day after the warrants were served. (TT, 

pg. 206). Lt. Higgins reported to Chief Dep. Farmer that he did not see any noticeable injury to 

the outside of the Victim’s body. (YCSO File, pg. 35). Chief Dep. Farmer later spoke to the father 

of the Victim, Russell Wilson, who told him that the Victim had been clean of drugs the entire 

time he was incarcerated. (YCSO File, pg. 36). 

On March 6, 2011, Lt. Higgins also interviewed the girlfriend of the Victim, Stephanie. 

Stephanie reported that she and the Victim met up the previous day at Christine’s residence 

around 3:00 p.m. (YCSO File, pg. 52). She said she had spoken about Pritchard the previous day 

with the Victim, and she and the Victim had “shot up” morphine together. The Victim told her 

that Pritchard was coming up “Marion Mountain” and would call the Victim when he got home.  

According to Stephanie, this meant that Pritchard had morphine and would call and arrange a 

 
18 The information from Chief Dep. Farmer’s report that the Victim arrived at Christine’s house at noon on March 
5, 2011 is not consistent with other witness statements and testimony at trial, which place the Victim’s arrival at or 
around 1:00 a.m. 
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delivery to the Victim when he arrived.19 (YCSO File, pg. 37). Pritchard did not call, but showed 

up at Christine’s house in a silver Ford Ranger around 3:30 p.m. The Victim told her that Pritchard 

wanted to take the Victim to a store. (YCSO File, pgs. 37, 52-53). The Victim left with Pritchard in 

his truck. They returned about 15 minutes later, and the Victim came into the house. Nathan, 

a.k.a. “Fruit,” the Victim’s stepfather, went out and spoke to Pritchard for a few minutes. She did 

not know what they discussed. The Victim showed her ten purple 30 mg morphine pills in his 

possession. (YCSO File, pgs. 37, 53). Stephanie believed that Pritchard gave them to the Victim 

because he knew the Victim had been in jail and did not have any money and had not received 

drugs recently. (YCSO File, pgs. 37, 54). The Victim crushed up and melted three pills in 

Stephanie’s jeep. Stephanie and the Victim each injected the morphine using two syringes. They 

then drove to another location, pulled off the road, and injected more morphine. Stephanie then 

dropped off the Victim at Christine’s and left at 6:00 p.m. She held onto the remaining four pills 

and met a friend at Hardee’s. She returned to Christine’s residence at 7:30 p.m. The Victim and 

Stephanie went into Christine’s bathroom. The Victim melted down the remaining four morphine 

pills. (YCSO File, pg. 53). They injected the morphine three times each. There was morphine left 

in the spoon that the Victim placed under the bathroom sink. They talked for a while, and she 

left Christine’s home at approximately 9:50 p.m. (YCSO File, pg. 54). The Victim reported to her 

that Pritchard said that the Victim could sell the pills for $15.00 apiece and pay him $8.00 for 

each pill. (YCSO File, pgs. 38, 54).  Stephanie said that she had been present on approximately 

 
19 There are two YCSO reports regarding this interview. Lt. Higgins wrote a handwritten report regarding this 
interview, found in the YCSO File, pgs. 52-54. Chief Dep. Farmer wrote a report of the interview based on 
information that he learned from Lt. Higgins, found in the YCSO File, pgs. 36-38. One notable difference between 
the reports is that Lt. Higgins’ report lacks the detail that Pritchard was planning to deliver morphine to the Victim 
after coming up “Marion Mountain.” Lt. Higgins’ report states that the Victim reported that Pritchard wanted to 
take the Victim to a store after coming up “Marion Mountain.” 

18



eight occasions when the Victim purchased morphine from Pritchard. She knew that Pritchard 

received a prescription for 30 mg morphine once a month. (YCSO File, pgs. 38, 54). The Victim 

once told her that Pritchard was prescribed morphine from a doctor in South Carolina. (YCSO File, 

pg. 38). 

On March 7, 2011, Chief Dep. Farmer requested that the SBI assist with the case and 

obtain any records from the Madison County Jail on the Victim to determine if he had any medical 

conditions or took any medications during his incarceration.20 (YCSO File, pg. 38). Those records 

showed that the Victim did not have any medical issues when he was in custody, and he was not 

prescribed or taking any medications while he was there. (YCSO File, pg. 41). 

Yancey County Sheriff Gary Banks (Sheriff Banks) spoke to James Whitson, the brother of 

Anne Whitson Greene and the uncle of the Victim, on March 7, 2021. He reported that there 

were rumors from unknown people that the Victim did not die at Christine’s house and his body 

had been moved. (YCSO File, pgs. 38-39).  

The autopsy was performed on March 7, 2011 by Dr. Hall. Dr. Hall noted that the Victim 

was a thin adult male, 29 years old, wearing blue jeans and white briefs. His body was wrapped 

in a blanket. The Victim had abrasions on his upper legs, an abrasion on his right thumb, and a 

2.0 cm ulcer on his left heel. Needle marks were present in the left antecubital fossa and left 

forearm. Dr. Hall diagnosed the Victim with pulmonary edema and congestion, severe; acute 

bronchial pneumonia, moderate; pulmonary emphysema, mild; and cardiomegaly, mild, with left 

ventricular hypertrophy.21 (YCSO File, pgs. 27-28).  

 
20 The entire SBI File is contained in Appendix B.  
21 Documents and photographs related to the autopsy are contained in Appendix E. 
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Chief Dep. Farmer spoke to Dr. Hall on March 7, 2011. According to Chief Dep. Farmer, 

Dr. Hall stated that in his professional opinion after performing the autopsy the Victim died as a 

result of an overdose. Dr. Hall stated that the needle marks in his left arm appeared to have been 

recently made. Dr. Hall said that controlled substances would remain in the body of a deceased 

person for days. (YCSO File, pg. 39-40).  

Chief Dep. Farmer consulted with ADA Virginia Thompson (Thompson) about the case on 

March 7, 2011. He advised her that Pritchard’s name had come up in the investigation as the 

possible source for providing prescription drugs to the Victim. He also discussed with her the fact 

that Pritchard had offenses related to selling controlled substances and aiding and abetting 

Robbie Brown (Robbie) in the sale and delivery of controlled substances (oxymorphone) 

prescribed to Robbie to an undercover informant named Jennifer Black in September 2010. 

Pritchard was also on probation at the time for drug offenses. Thompson issued subpoenas for 

the prescription records for both Robbie and Pritchard. The prescription records showed that 

Robbie was prescribed Opana ER 40 mg, a form of morphine, and Oxymorphone HCL 5 mg. (YCSO 

File. pgs. 40-41). The subpoenas did not return any prescription records for Pritchard. Pritchard’s 

probation officer did not have any information about Pritchard’s drug use or medical providers 

beyond the fact that he had passed recent drug tests and he reported to probation he was an 

opiate user. (YCSO File, pg. 41). 

On March 14, 2011, law enforcement interviewed Floyd Ayers (Floyd), a cousin of the 

Victim. Floyd received a missed phone call from the Victim on March 4, 2011 at 9:42 p.m. The 

Victim called again, and they spoke on the phone at 11:07 p.m. The Victim requested a ride to 

Christine’s house from a store. The Victim reported he had just gotten out of jail and was walking. 
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Floyd picked up his uncle, Stanley Wilson, and then picked up the Victim at the Green Dot store 

at approximately midnight. The Victim was waiting outside the store. He looked healthy and his 

color was good. He appeared to be clean and sober. Floyd took the Victim directly to Christine’s, 

dropping him off at 12:45 a.m. Floyd left and did not speak to the Victim after that. (YCSO File, 

pgs. 55-56). 

The toxicology report was issued on April 3, 2011 and provided to Dr. Hall the following 

day. Morphine was found in trace amounts in the blood from the femoral vessel. Morphine and 

nicotine were noted to be present, and ethanol was noted to be 40 mg/dL in the aorta blood 

sample. Morphine was noted to be 15 mg/L in the urine sample. (YCSO File, pgs. 30-32). The 

autopsy was signed on May 31, 2011. Cause of death was listed to be morphine toxicity. (YCSO 

File, pgs. 27-28). 

Sheriff Banks had a conversation with Robert Silvers (Silvers) on April 26, 2011. Silvers 

asked if a final autopsy had been completed on the Victim, and Sheriff Banks reported that they 

were waiting for toxicology results. Silvers stated that he knew people were saying the Victim 

died of an overdose of morphine, but that they would find a drug called Opana in the Victim’s 

system. Silvers reported that people were saying Pritchard gave the Victim the pills that probably 

killed him. Silvers said he had talked to Pritchard and knew Pritchard took the Victim to pick up 

the pills, but that Robbie sold Opana pills to the Victim. He knew that Robbie had a prescription 

for Opana. Silvers said he was willing to do an undercover buy of Opana from Pritchard so long 

21



as his name did not appear on any paperwork. Silvers was on probation and requested help with 

his probation officer, who wanted to send him back to prison.22 (YCSO File, pg. 33). 

Nathan Angel (Nathan), the Victim’s stepfather, was interviewed by law enforcement on 

September 26, 2011 at the Yancey County Jail. He reported that he woke up at 4:00 – 4:30 a.m. 

on March 6, 2011 at Christine’s house. He could hear the Victim snoring loudly on the living room 

couch. His father Wade shook the Victim, causing him to snore less. Nathan went back to sleep 

and woke up again at approximately 8:00 a.m. The Victim was still asleep on the couch and 

snoring. At approximately 10:40 a.m. his son Christian made the comment that the Victim was 

“sleeping good.” Nathan told Christian to wake up the Victim. Christian then tried to shake the 

Victim awake and discovered that he had died. Nathan then also shook the Victim. Christine 

called 911. (YCSO File, pgs. 57-58). 

The day before, Nathan woke up and went to Christine’s house next door at 7:00 a.m. – 

8:00 a.m. He saw the Victim for the first time since before the Victim had gone to jail in Madison 

county. They talked and Nathan left. Nathan returned home, and the Victim came to his home 

and said he had talked to Stephanie. Stephanie arrived at Nathan’s home at approximately 12:00 

p.m. Nathan left. He returned an hour later, and the Victim was not there. Stephanie told him 

that the Victim had gone to see Pritchard. Twenty to thirty minutes later Nathan heard a vehicle 

and saw the Victim walk up the driveway from Pritchard’s gray Ford or Toyota truck. Nathan 

spoke to the Victim. The Victim and Stephanie went into the Victim’s old bedroom for 30 minutes 

to an hour. The Victim came out smiling and told him he had something for the Nathan. He gave 

 
22 There is nothing in any of the files reviewed thus far that indicates that Silvers was contacted again about this 
case. 
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him one 30 mg morphine tablet. Stephanie left his home a couple of hours later. Nathan and the 

Victim left Nathan’s home at approximately 9:00 p.m. and went to Christine’s home. They talked 

for a few minutes, and then Nathan said goodnight and went to sleep at Christine’s. He left the 

Victim watching television in the living room. Nathan knew that Pritchard was prescribed 30 mg 

morphine pills, and he knew Pritchard to sell those pills in the past year. (YCSO File, pgs. 58-59). 

On September 26, 2011, Tammy Ayers (Tammy) was interviewed by SBI agent Charles 

Vines (Agent Vines) and Lt. Higgins. Tammy said she was at Nathan’s residence the day before 

the Victim died. When she arrived, Nathan and Stephanie were there. She thought that Robbie 

Silvers may have also been there. The Victim was leaving with Pritchard in a silver truck when she 

arrived. Tammy asked Nathan if the Victim was going to score 30s (a reference to morphine), and 

Nathan said he was. As she was driving away, the Victim and Pritchard were returning. Tammy 

did not speak to either. At some point, Stephanie told Tammy that the Victim said he got 30s 

from Pritchard. Stephanie told her that she and the Victim did four to five of the pills at Nathan’s. 

The Victim had the remaining pills. Tammy also said that Nathan had gotten pills for her in the 

past from Pritchard, but she never bought them directly from Pritchard. Robbie told Tammy that 

she knew Pritchard sold the morphine to the Victim. Most of the pills were given to the Victim 

on credit or were fronted to him. Tammy thought Pritchard got his pills from Tennessee. Nathan 

told Tammy during the funeral visitation that the Victim would not have bought the pills if 

Stephanie did not have any money. (SBI File, pgs. 4-5). 

Robbie, Pritchard’s girlfriend/fiancé, was also interviewed by Agent Vines and Lt. Higgins 

on September 26, 2011. Pritchard told her he went to Nathan’s residence to pick up Robbie’s 

son, Aaron Collins (Aaron), and the Victim. Pritchard told Robbie he took the pair to the store, 
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then took Aaron back to Aaron’s residence. At some point Pritchard said he gave eight morphine 

pills to the Victim and took the Victim back to Nathan’s residence.  

The Victim did yard work for Robbie. She said that Pritchard and the Victim first met in 

the fall of 2010. She knew that the Victim had gotten morphine from Pritchard in the past and 

personally saw Pritchard give the Victim two pills around Christmas 2010, which was the only 

time she ever saw anything. Pritchard kept his pills locked in a lockbox in his house. When 

Pritchard and Robbie lived together, Pritchard received 15 mg morphine pills from the VA hospital 

in Asheville. Robbie said that Pritchard had been worried about the Victim’s death and was very 

worried he gave the Victim the morphine that killed him. (SBI File, pgs. 7-8). 

Following indictments that were issued on November 28, 2011 for Second-Degree 

Murder, Delivery of a Controlled Substance, Possession with Intent to Distribute, Sell, or 

Manufacture a Controlled Substance, and Maintain Vehicle, Dwelling, Place for Controlled 

Substances, orders were issued for Pritchard’s arrest.23 Pritchard was arrested on December 19, 

2011. He refused to waive his rights and did not make a statement. (YCSO File, pgs. 7-8). 

In July 2013, the District Attorney’s office obtained a court order for Pritchard’s medical 

records from the VA Hospital in Asheville for the time period of March 7, 2010 – March 7, 2011.24 

Those records show that Pritchard filled a prescription for 75 morphine sulfate 30 mg SR tablets 

on February 11, 2011. The instructions provided were to take one pill every eight hours for pain. 

His prescription for morphine from the VA Hospital dated back to October 2010. (DA File, pgs. 

116-127, 256-259). 

 
23 These indictments are contained in Appendix D. 
24 Select documents related to Pritchard’s medical records are contained in Appendix C. 
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On November 26, 2013, ADA Michael Holmes interviewed Christine.25 She reported 

additional information that was not previously provided in any discovery materials. She stated 

that after Stephanie arrived at her house on March 5, 2011, Stephanie and the Victim began to 

argue. The Victim told Christine that Stephanie wanted to break up with him. The Victim and 

Stephanie sat in a vehicle in the driveway for some time discussing the matter. After Stephanie 

left that night, the Victim was “distraught” and crying. He talked to Christine about it. After 

Christine went to bed, she heard the Victim go to the bathroom three times. After he went to the 

bathroom each time, he stuck his head in her doorway to say, “I love you.” She thought it was 

strange at the time. She also recalled someone named “C.R.” and “Bryan Silver,” who came over 

on March 5, 2011 to visit with the Victim. They spoke to the Victim in the driveway. (WFU Clinic 

File, pg. 774). 

Pritchard’s jury trial was held on April 14, 2014 – April 17, 2014.26 Floyd Ayers, Christine 

Angel, Stephanie Whitson, and Robbie Brown all testified for the state. Floyd’s testimony was 

consistent with what he originally told law enforcement, except that he additionally reported 

that the Victim told him he was clean and wanted to stay that way, that he did not have any 

money, and that he walked from the Buncombe County Detention Center to the gas station 

where Floyd picked him up.27 (TT, pgs. 45, 50, 52). He did not know if the Victim talked to anyone 

or saw anyone from the time he was released from jail around 7:30 p.m. until the time he picked 

him up. (TT, pg. 50). 

 
25 This interview is contained in Appendix F. 
26 Motions filed prior to trial by the State and Pritchard that are referenced in the trial transcript are contained in 
Appendix G. The entire trial transcript, along with a digest of the testimony, is contained in Appendix H. 
27 This gas station was located 15 miles from the jail, according to law enforcement testimony. (TT, pg. 207). 
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Christine testified that the Victim arrived at her house on March 5, 2011 at 1:00 a.m. (TT, 

pg. 65). In addition to what she originally told law enforcement, she testified that the Victim told 

her that he was clean and was never going to do more drugs when he arrived at her house. (TT, 

pg. 66). She also testified that the Victim and Stephanie left two times in the afternoon on March 

5, 2011. (TT, pgs. 73-74). Other people came to her house that day to see the Victim after he got 

out of jail, including Brian Silvers and “CR.” They arrived in a truck and stayed in the driveway to 

talk to the Victim. (TT, pgs. 91-93). She never saw Pritchard with the Victim. (TT, pg. 95). She 

thought the Victim went to bed around 9:00 p.m. after Stephanie left and Christine went to bed. 

As she was preparing for bed, the Victim used the bathroom next to her bedroom three times 

and came to her door to tell her loved her three times. (TT, pgs. 75, 97). The next morning, she 

woke around 6:00 a.m. or 7:00 a.m. The Victim was snoring on the couch. When she returned 

from the grocery store with her husband, the Victim was in the same position and still snoring. 

(TT, pgs. 76-77). Christine was not aware that drug use was going on in her home on March 5, 

2011, and she did not see alcohol that night. (TT, pgs. 99-100). Christine testified that both the 

Victim and Nathan had drug problems. (TT, pgs. 83-84). Christine also testified that Nathan was 

living with her at the time because he had cancer and his mobile home was uninhabitable due to 

having no power. (TT, pgs. 84). She was not aware that the autopsy report said that the Victim 

had pneumonia. She knew that the Victim had asthma, a blood clot, and a hole in his heart. (TT, 

pg. 100). She maintained at trial that the Victim went to sleep at 9:00 p.m. or 9:30 p.m., stayed 

in her house the entire time, and died more than 12 hours later, sometime after they returned 

from the store at 10:00 a.m. the following day. (TT, pg. 101). 
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Stephanie testified that on March 5, 2011 when she arrived at Christine’s home around 

3:00 p.m., the Victim told her he had called Pritchard and that he was going to get some medicine. 

The Victim said Pritchard wanted to help him out since he had been in jail and had not had 

anything in a while. (TT, pg. 111). No one else was at Christine’s home that day other than Nathan 

and the people who were living there. She did not see anyone else and was not aware of other 

people coming over. (TT, pg. 112). Pritchard wanted to take the Victim to the store. He arrived 

30 minutes after she did. Pritchard and the Victim were gone about 15 minutes, and Pritchard 

dropped the Victim back off at the house. The Victim showed her ten morphine 30 mg pills in 

Nathan’s trailer, and gave one of the pills to Nathan. (TT, pg. 123-124, 136, 155). She also testified 

that Nathan was living at Christine’s at the time because the power was off at his place. (TT, pg. 

133). 

In her jeep at 3:45 p.m. and later after stopping along a road for a couple of hours, 

Stephanie and the Victim consumed a total of five pills together by crushing them, melting them, 

and injecting them with two syringes. (TT, pgs. 124-125, 135). When she left alone to go to 

Hardee’s at 6:00 p.m. to meet up with a friend, the Victim left the remaining four pills with her. 

(TT, pg. 125). After she returned to Christine’s at 7:30 p.m., she and the Victim went into the 

bathroom. The Victim crushed up the remaining four pills, and they each injected themselves 

three times. (TT, pg. 126). Before she left at 9:50 p.m., she argued with the Victim about her 

leaving. The Victim put the leftover liquid morphine that was in the spoon under the bathroom 

sink. There was no morphine left in the syringes, but she estimated that there were six syringes 

worth of morphine left. (TT, pgs. 126-127, 142, 150). On March 5, 2011, she did not see the Victim 

inject more morphine himself than he used to inject her. (TT, pg. 150). She did not see the Victim 
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drink alcohol and did not smell alcohol on him. She could not explain how alcohol got into his 

system. (TT, pg. 145). She had seen the Victim get morphine from Pritchard on previous 

occasions. They were the same pills as those she saw the Victim with on March 5, 2011. (TT, pg. 

129). The Victim went to St. Joseph’s hospital in November and December of 2010 because he 

complained of an abscess in his arm and had an infection. (TT, pgs. 147-148). She was aware that 

the Victim obtained morphine in the past from Thelma Massey, who was the mother of “CR.” (TT, 

pgs. 153-154). 

Robbie testified that she had known the Victim since he was a child as he grew up with 

her son. The Victim did odd jobs for her at her house. (TT, pg. 156). Pritchard was prescribed 

morphine from the VA, and he kept his morphine at his house in a locked box. (TT, pg. 157, 166). 

She heard the Victim ask Pritchard for morphine once around Christmas 2010. The Victim’s arm 

was swollen, and he was in pain. She did not see Pritchard give the Victim any morphine, but she 

assumed Pritchard did because the Victim stopped begging for it. After the Victim died, she spoke 

to Pritchard on the phone. He was upset about the Victim’s death. She asked him if he gave the 

Victim morphine. Pritchard said he gave the Victim “eight.” He did not say when he gave the 

morphine to the Victim. (TT, pg. 158). She did not know if Pritchard saw the Victim on March 5, 

2011. (TT, pg. 160). 

Robbie also testified that the statement she made to the SBI was not accurate and several 

things were wrong. Her son did not see the Victim and was not at the Victim’s house. Both of her 

sons lived with Pritchard and Pritchard’s girlfriend. (TT, pg. 160). She did not say that Pritchard 

gave the Victim eight pills on the day before he died. (TT, pg. 161). Pritchard did not say when he 

gave the Victim morphine pills. He did not say he was worried about the Victim’s death; she said 
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she was worried about the Victim’s death. When she spoke to Pritchard, it was soon after the 

Victim died. Pritchard was upset. It was not a long conversation. (TT, pg. 162). At times in the 

past, Pritchard told her that he gave pills to the Victim and at other times he told her that he did 

not give pills to the Victim. (TT, pg. 164). She did not know if Pritchard ever gave the Victim any 

morphine pills. (TT, pg. 170). She testified that she was still friendly with Pritchard and had been 

writing him letters about once a month in jail for the past three years. (TT, pg. 162). She also 

testified that law enforcement threatened her with life in prison when she spoke to them. (TT, 

pg. 163). During her testimony, she identified a note that she wrote to Pritchard that said she did 

not make those statements to law enforcement, and that they added to it and twisted what she 

said. (TT, pg. 169). Her statement from 2011 was also taken out of context and twisted. (TT, pg. 

169). 

Law enforcement officers testified as well about their investigation. They testified that no 

threats were made to Robbie when she was interviewed. (TT, pg. 173). The four photographs 

that were taken at the scene were entered into evidence at trial and show the Victim in the 

position he was found. (TT, pg. 180). At some point, Lt. Higgins inspected the Victim’s body on 

the couch and removed the comforter covering him; he did not see any obvious signs of trauma 

to the body. (TT, pg. 203). There are no photos that show the condition of the Victim’s arms. (TT, 

pg. 204). They never looked into whether or not there was any type of delivery of drugs on March 

5, 2011 between “CR,” who is “CR Henson”28, and the Victim. (TT, pg. 189). No one ever located 

the spoon used in the bathroom to melt the morphine pills. (TT, pg. 197). No one ever said that 

 
28 CR Henson has been identified as Charles Robert Hensley. 

29



the Victim had been drinking. (TT, pg. 205). There was no evidence to support the contention 

that the Victim’s body had been moved. (TT, pg. 208).  

Law enforcement also testified about a controlled drug buy with a confidential informant 

on January 26, 2010. The confidential informant arranged a meeting with Pritchard, who arrived 

in a gray Ford Ranger pickup truck. The confidential informant purchased two 15 mg morphine 

pills and four oxycodone pills from Pritchard. Pritchard was charged and pled guilty to drug 

possession and delivery charges, as well as maintaining a vehicle to sell controlled substances. 

(TT, pgs. 225-226). Pritchard’s medical records from the VA Hospital were admitted at trial. (TT, 

pg. 230). Those documents showed that Pritchard had an active prescription for morphine 

sulphate 30 mg SR tablets in March 2011. (TT, pg. 231). 

Dr. Hall testified as an expert in pathology and forensic pathology. (TT, pg. 237). He 

testified that the cause of death in this case was morphine toxicity or morphine overdose. (TT, 

pg. 238). Indirect findings were severe pulmonary edema and congestion, as well as acute 

bronchial pneumonia. These conditions were related to the morphine toxicity. A screening test 

done of the aorta blood was positive for morphine. There was a trace amount of morphine in the 

peripheral blood vessel. There were 15 mg/L of morphine in the urine. Morphine is metabolized 

in the liver and excreted through the kidneys into the urine. Dr. Hall testified that the cut off point 

for toxicity resulting in death in urine is 14 mg/L. (TT, pg. 239). The Victim had alcohol present in 

his system at 40 mg/dL, or .04 on the breathalyzer scale. The alcohol was not a cause of death. 

(TT, pg. 241). 

Dr. Hall testified that he was a medical examiner for 23 years. He was the Medical 

Examiner in Watauga, Ashe, Avery, Mitchell, and Yancey counties. He had also previously been a 
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medical examiner in Durham for three years in the beginning of his career. Dr. Hall resigned as 

Medical Examiner in June 2013. (TT, pgs. 241-242). In his career, he had conducted more than 

3,000 autopsies. (TT, pg. 257). Dr. Hall determined that the time of death was 11:00 a.m. based 

on information given to him from the Yancey County Sheriff’s Office. (TT, pg. 247). When he 

signed the initial death certificate on March 16, 2011, he initially marked that the cause of death 

was pending. He did not make any conclusions at that time as to cause of death. He amended 

and signed the death certificate on July 15, 2011 after he received the toxicology report. (TT, pg. 

248). Because no urine alcohol test was done in this case, Dr. Hall was unable to determine what 

level of metabolism the Victim was in at the time of death. (TT, pg. 250). There is no metabolism 

of alcohol after death. (TT, pg. 249). At some point, the Victim could have had a high level of 

alcohol prior to his death. (TT, pg. 258). Dr. Hall did not know that the Victim had been drinking 

alcohol until he received the toxicology report after March 7, 2011. (TT, pg. 254). Dr. Hall testified 

that mixing alcohol and morphine is not smart because they are both central nervous system 

respiratory depressants. Mixing the two together can kill a person; one by itself can also kill a 

person. (TT, pg. 253). Any amount of alcohol mixed with morphine could potentially be fatal. (TT, 

pg. 254). In his opinion, the risk for death when mixing alcohol with morphine is greater when 

the method of injecting morphine is used. (TT, pg. 254). Dr. Hall testified that but for the 

morphine, there is no other explanation for why the Victim would have died; the levels of 

morphine found in the Victim were fatal. (TT, pgs. 259-260). 

During the autopsy, Dr. Hall noted abrasions, an ulcer of the left heel, and needle marks 

in the area of the left forearm. The abrasion on the heel was consistent with shoes rubbing. (TT, 

pgs. 240-241). For the last 100 autopsies he had performed, he only went to the scene in a few 
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cases. The state of NC did not require him to go; he was paid the do the report, investigation, and 

autopsy. (TT, pg. 256). At the time of this autopsy, he was charged with DWI. (TT, pg. 257). He 

also testified that he was not aware of ever making a conclusion in an autopsy of an overdose or 

toxicity and being corrected at a later time. (TT, pg. 258). 

At the conclusion of Pritchard’s trial, he was found guilty of all charges. He was sentenced 

to 170-213 months on the Second-Degree Murder charge. The court arrested judgment on the 

Delivery of a Controlled Substance Schedule II charge. He received concurrent sentences on the 

Possession with Intent to Sell and Deliver Controlled Substances Schedule II charge and the 

Maintain Vehicle/Dwelling/Place for Controlled Substances. (TT, pgs. 291-292, 300).  

VI. Post-Conviction Appeals and Other Investigations 

A. Appellate Decision 

Pritchard appealed his convictions to the North Carolina Court of Appeals. He appealed 

the denial of a Motion to Dismiss that was based on an argument that the State failed to show 

malice and proximate cause, that it was error to allow in evidence at trial of Pritchard’s prior drug 

related convictions, and that it was error to allow evidence of Pritchard’s prior drug transactions 

with the Victim. The North Carolina Court of Appeals issued a decision on August 2, 2016 

upholding his convictions. The opinion outlining the appeal is provided in Appendix I.  

B. Post-Conviction Motion for Appropriate Relief 

Pritchard hired attorney David Belser (Belser) to file a Motion for Appropriate Relief in his 

case in January 2017. Belser consulted with Dr. Christena Roberts (Dr. Roberts), a forensic 

pathologist. Dr. Roberts reviewed the autopsy documents, the trial transcript, and a letter from 
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Pritchard in July 2019.  During his representation of Pritchard, Belser suffered a debilitating stroke 

in September 2019 and was no longer able to continue the practice of law. Belser never filed a 

Motion for Appropriate Relief for Pritchard. 

C. Wake Forest University School of Law Innocence and Justice Clinic 

After his attorney suffered a stroke, Pritchard applied to the North Carolina Innocence 

Inquiry Commission in September 2019. Dr. Roberts referred Pritchard’s case to the Wake Forest 

University School of Law Innocence and Justice Clinic (Clinic) on or about February 26, 2020. 

Belser’s attorney file was provided to the Clinic. The Commission learned through a conversation 

with Dr. Roberts on February 26, 2021 that she had previously referred Pritchard’s case to the 

Clinic. The Commission reached out to the Clinic on that same day to avoid duplicating efforts in 

investigating Pritchard’s innocence claim. After that contact, the Clinic decided to officially refer 

the case to the Commission and closed their innocence investigation. The Clinic provided its 

entire file to the Commission. The Commission obtained a copy of Dr. Roberts’ unsigned draft 

affidavit dated January 11, 2021. This draft affidavit is provided in Appendix J. The Clinic still 

represents Pritchard for purposes of the Commission’s process. Pritchard has always maintained 

his innocence to the Clinic.   

VII. Proposed Hearing Agenda 

 The North Carolina Innocence Inquiry Commission will convene on December 14-15, 

2021. Before hearing evidence for this case, the Commission will hold its first public comment 

meeting on December 13, 2021 following a brief administrative meeting. See Commission’s Rules 

and Procedures Article 12(B). That public comment meeting and the guidelines regarding that 
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meeting can be found on the Commission’s website at https://innocencecommission-

nc.gov/december-2021-public-comment-meeting/. This public comment meeting is intended for 

the Commission to listen to those comments; it is not a time for answering questions or for 

conversations between the public and the Commission or the Commission staff. Any issues that 

are brought up during the meeting can be addressed in an administrative meeting in 2022 so that 

staff has time to prepare for any questions or concerns Commissioners may have after hearing 

public comments.  

On December 14, 2021 the Commission will begin its hearing on the Pritchard case and 

the Commission’s Executive Director will present in detail the evidence uncovered during the 

Commission’s investigation.   

Due to the nature of this case, there will be several experts providing testimony. Prior to 

the hearing on this matter, the Commissioners will receive the following:  

1. Transcript and Summary of interview of Pritchard, Defendant 

2. Transcript and Summary of Deposition of Dr. Hall, Medical Examiner  

3. Expert Report by Dr. Jerri McLemore, Forensic Pathologist 

4. Expert Report by Dr. Barbara Wolf, Forensic Pathologist 

5. Expert Report by Dr. Christena Roberts, Forensic Pathologist 

6. Expert Report by Dr. Andy Ewens, Forensic Toxicologist 

7. Expert Report Dr. George Behonick, Forensic Toxicologist 

8. Expert Report by Dr. Christopher Holstege, Professor of Medicine and Toxicologist 

Additionally, Commission staff plans to provide Commissioners with all other handouts 

prior to the hearing in order to most efficiently utilize time during the hearing. Please plan to 
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review these documents prior to the first day of the hearing.  

During the hearing, Commission staff will present evidence through the primary 

investigator, Julie Bridenstine, testimony by Defendant Pritchard, and testimony by several 

expert witnesses regarding the cause of death and generally about death by morphine overdose.   

VIII. Conclusion 

The Commission is charged with considering “credible, verifiable evidence of innocence 

that has not been previously presented at trial or considered at a hearing granted through post-

conviction relief.”29 At the conclusion of the hearing, each Commissioner shall determine 

whether “there is sufficient evidence of factual innocence to merit judicial review.”30 All eight 

Commissioners are required to participate in this vote.   

 

 

 

 

 

 

 
29 N.C.G.S. § 15A-1460. 
30 N.C.G.S. § 15A-1468(c).  
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IX. Appendices 

A. YCSO File (Select Documents) 

B. SBI File (Entire File) 

C. DA File (Select Documents) 

D. Indictments from Court File 

E. OCME Autopsy Documents and Photographs from 

Watauga Medical Center 

F. Interview of Christine Angel Interview on November 

26, 2013 from Wake Forest University School of Law 

Innocence and Justice Clinic File 

G. Motions Filed Prior to Trial from Court File 

H. Trial Digest and Trial Transcript 

I. North Carolina Court of Appeals Opinion 

J. Unsigned Draft Affidavit of Dr. Christena Roberts 
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Date: 02/12/2013 

Case Number: 
 2011-02340 

Requesting Agency:  
 Sheriff's Department 

Date of Offense: 
 03/06/2011 

Time of Offense: 

    

Location of Offense: 

    

City / Town & Zip: 
 Burnsville/29714 

County/Code: 
 Yancey/100 

CAT: 
1 

CAA: 
905 

DIC: 
8 

OCA #:    1st Crime Class: H15 2nd Crime Class:    3rd Crime Class:    

Operation(s):    

Other Data, Tools, Weapons Used:  

    
VIN #: 
 

Vehicle (Make/Model/Color/Year): 
 

License #: 
 

State: 
 

Synopsis (Limited to 1,000 characters including spaces): 
Yancey SH/Sgt. R. Higgins/Same as RO/LA.  On 03/06/2011, Jonathan Russell Whitson was found dead at a residence in Yancey 
County.  Autopsy reports indicates that Whitson died from Morphine Toxicity.  The SBI was requested to assist with interviews 
regarding this investigation. 

0001.  
 

Name(Last, First, Middle)  

Whitson, Jonathan Russell  
 

Type: V  Race: W  

Sex: M  Ethnic:  

DOB:  

Rel:  Prof:  
 

Other Descriptive Data:  

 
 

Fingerprint #:  

 

Arrest Date:  

Class:  
 

   SS #:   Disposition:    Misc #:  

        

AKA:            

        

Address:          

      

      

 ,      
 

 

Case Status:  Limited Assistance 

Date Initiated:  09/27/2011     Name Continuation: Yes  
 

Disposition Date:  01/08/2013     CAA:  Vines, Charles E 

        

CASE IDENTIFICATION REPORT 
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NAME CONTINUATION SHEET  

Case Number: 2011-02340      Date: 02/12/2013 

0002.  
 

Name(Last, First, Middle)  

Pritchard, John Herbert  
 

Type: S  Race: W  

Sex: M  Ethnic:  

DOB: 09/07/1951 

Rel:  Prof:  
 

Other Descriptive Data:  

 
 

Fingerprint #:  

 

Arrest Date:  

Class:  
 

   SS #:   Disposition: C06   Misc #:  

       

AKA:             

        

Address:           

   737 Charlie Brown Road      

      

 Burnsville, NC 28714      
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CONFIDENTIAL: This is an official file of the North Carolina State Bureau of Investigation.  To make public or reveal the
contents thereof to any unauthorized person is a violation of the General Statutes of North Carolina.

SBI CASE: 2011-02340  (905)
ACTIVITY: September 26, 2011
VICTIM(S): Jonathan Russell Whitson
COPIES: (1) Case Records Management Section

(2) SA C. E. Vines Jr.
(3) SAC W. B. Hallman
(4) District Attorney G. W. Wilson

Tammy Mae Joann Ayers, W/F/DOB:  07/24/1977 (Witness)
Residence: 164 Candy Lane, Burnsville, North Carolina 28714
Business: Unemployed

Tammy Mae Joann Ayers was interviewed on Monday, September 26,
2011, beginning at approximately 10:30 a.m. by Special Agent (SA)
C. E. Vines and Deputy R. Higgins of the Yancey County Sheriff's
Office.  The interview was conducted at the Yancey County
Sheriff's Office Annex.

Ayers was interviewed regarding the death of Jonathan Russell
Whitson.

Ayers stated she was at the residence of Nathan Angel the day
prior to Whitson's death.  Ayers said when she arrived, Nathan
Angel and Stephanie Whitson were there and Robbie Silver may have
been there.  Ayers stated Jonathan Whitson was leaving as she
arrived.  Whitson was leaving with John Pritchard in what Ayers
believes was a silver truck.  Ayers said the truck may be a
two-door Toyota.  Ayers stayed at the residence while Whitson was
gone.  Ayers asked Angel if Whitson was going to score 30s,
referring to Morphine.  Angel said he was.  

Ayers said as she was driving away, Whitson and Pritchard were
returning, but Ayers did not speak to either one of them.  The
following day, Ayers spoke with Stephanie Whitson.  Stephanie was
the girlfriend of Whitson.  Stephanie told Ayers that Whitson got
ten 30s from Pritchard and that she and Whitson did about four or
five of the pills at Angel's.  Stephanie further told Ayers when
she left, Whitson had the remaining pills.

Ayers stated Angel had gotten pills for her in the past from
Pritchard, but stated she had never bought from Pritchard
directly.  Ayers further stated Robbie Brown told her that she 
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2

knew Pritchard sold the Morphine to Whitson and added that most
of the pills were given to Whitson on credit or were fronted to
Whitson.  Ayers thinks Pritchard gets his pills from Tennessee. 
Angel told Ayers during the funeral visitation that if Stephanie
would not have had any money, then Whitson would not have bought
the pills. 

The interview concluded at approximately 11:00 a.m.

CEV:lm
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CONFIDENTIAL: This is an official file of the North Carolina State Bureau of Investigation.  To make public or reveal the
contents thereof to any unauthorized person is a violation of the General Statutes of North Carolina.

SBI CASE: 2011-02340  (905)
ACTIVITY: September 26, 2011
VICTIM(S): Jonathan Russell Whitson
COPIES: (1) Case Records Management Section

(2) SA C. E. Vines Jr.
(3) SAC W. B. Hallman
(4) District Attorney G. W. Wilson

PREDICATION INTERVIEW:

On Monday, September 26, 2011, Special Agent (SA) Vines was
contacted by Sergeant R. Higgins of the Yancey County Sheriff’s
Office.  Sgt. Higgins requested the assistance of the NCSBI with
interviews regarding the death of Jonathan Russell Whitson.

Sgt. Higgins stated he received an autopsy report related to the
death of Whitson.  The report indicated Whitson died of Morphine
Toxicity.

CEV:lw
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CONFIDENTIAL: This is an official file of the North Carolina State Bureau of Investigation.  To make public or reveal the
contents thereof to any unauthorized person is a violation of the General Statutes of North Carolina.

SBI CASE: 2011-02340  (905)
ACTIVITY: September 26, 2011
VICTIM(S): Jonathan Russell Whitson
COPIES: (1) Case Records Management Section

(2) SA C. E. Vines Jr.
(3) SAC W. B. Hallman
(4) District Attorney G. W. Wilson

Robbie Jean Brown, W/F/DOB:  02/23/1957 (Witness)
Residence: 176 Charlie Brown Road, Burnsville, North Carolina

28714, Telephone:  828-682-0361
Business: Unemployed

Robbie Jean Brown was interviewed on Monday, September 26, 2011,
beginning at approximately 3:12 p.m. by Special Agent (SA) C. E.
Vines Jr. and Sergeant R. Higgins of the Yancey County Sheriff's
Office.  The interview was conducted at the Yancey County
Sheriff's Office Annex.

Brown was interviewed regarding the death of Jonathan Russell
Whitson.  No other person was present at the time of the
interview. 

Brown is the girlfriend/fiancée of John Pritchard.  Brown told
SA Vines that Pritchard gave Whitson eight pills the day prior to
the death of Whitson.  Brown stated she was told by Pritchard
that he went to the residence of Nathan Angel, AKA: "Fruit," to
pick up Brown's son, Aaron Collins, and Whitson.

Pritchard told Brown he took the pair to the store, then took
Collins back to Collins' residence.  Pritchard told Brown at some
point he gave Whitson eight Morphine pills and took Whitson back
to the residence of Angel.

Brown stated she knows Whitson has gotten Morphine from Pritchard
in the past and personally saw Pritchard give Whitson two pills
around Christmas of 2010.  Pritchard and Whitson first met in the
fall of 2010 and that occasion at Christmas was the only time she
ever saw anything.  Brown added Whitson did yard work for her
around the house.
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According to Brown, Pritchard keeps his pills locked in a lockbox
in his house and when the two lived together Pritchard received
15 mg Morphine from the VA Hospital in Asheville.  

Brown stated Pritchard has been and is worried about Whitson's
death and is very worried that he gave Whitson the Morphine that
killed him.

The interview concluded at approximately 4:00 p.m.

CEV:lm
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CONFIDENTIAL: This is an official file of the North Carolina State Bureau of Investigation.  To make public or reveal the
contents thereof to any unauthorized person is a violation of the General Statutes of North Carolina.

SBI CASE: 2011-02340  (905)
ACTIVITY: December 1, 2011
VICTIM(S): Jonathan Russell Whitson
COPIES: (1) Case Records Management Section

(2) ASAC C. E. Vines Jr.
(3) SAC W. B. Hallman
(4) District Attorney G. W. Wilson

John Herbert Pritchard, W/M/DOB:  09/07/1951 (Suspect)
Residence: 737 Charlie Brown Road, Burnsville, North Carolina

28714
Business: Unemployed

John Herbert Pritchard was interviewed on Thursday, December 1,
2011, beginning at approximately 11:40 a.m., by Assistant Special
Agent in Charge (ASAC) C. E. Vines and R. Higgins of the Yancey
County Sheriff’s Office.  The interview was conducted at the
Burnsville Police Department.

Pritchard was interviewed regarding the death of Jonathan Russell
Whitson.  Pritchard was in custody at the time of the interview
and was advised of his rights prior to any questions being asked.

Pritchard advised he would not make any statements and had an
attorney.     

CEV:ap
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CONFIDENTIAL: This is an official file of the North Carolina State Bureau of Investigation.  To make public or reveal the
contents thereof to any unauthorized person is a violation of the General Statutes of North Carolina.

SBI CASE: 2011-02340  (905)
ACTIVITY: February 15, 2012
VICTIM(S): Jonathan Russell Whitson
COPIES: (1) Case Records Management Section

(2) ASAC C. E. Vines Jr.
(3) SAC W. B. Hallman
(4) District Attorney G. W. Wilson

HANDWRITTEN NOTES, EMAILS, AND INVESTIGATIVE DOCUMENTS SUBMITTED
BY ASAC C. E. VINES JR.:

Attached to this report is a copy of the handwritten notes,
emails, and investigative documents submitted by ASAC C. E. 
Vines Jr., for the period of September 26, 2011, through 
February 15, 2012; see Attachment #905-01.

CEV:jd

(Attachment #905-01)
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NORTH CAROLINA
STATE BUREAU OF INVESTIGATION

DEPARTMENT OF JUSTICE

3320 GARNER ROAD
PO BOX 29500

RALEIGH,  NC  27626-0500

ROY COOPER GREGORY S. MCLEOD
ATTORNEY GENERAL DIRECTOR

CONFIDENTIAL: This is an official file of the North Carolina State Bureau of Investigation. To make public or reveal the contents 
thereof to any unauthorized person is a violation of the General Statutes of North Carolina.

SBI CASE NUMBER: 2011-02340  (905)

DATE: March 2, 2012

VICTIM(S):  Jonathan Russell Whitson
 W/M

TYPE OF CASE: Overdose

CITY/COUNTY: Burnsville/Yancey 

DATE INITIATED: September 27, 2011

REQUEST FROM: Sergeant R. Higgins
Yancey County Sheriff’s Office

SUSPECT(S):  John Herbert Pritchard
 W/M/DOB:  September 7, 1951

STATUS: Pending

REPORT MADE BY: Assistant Special Agent in Charge
C. E. Vines:ap

RECEIVED: March 2, 2012
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NORTH CAROLINA
STATE BUREAU OF INVESTIGATION

DEPARTMENT OF JUSTICE

3320 GARNER ROAD
PO BOX 29500

RALEIGH,  NC  27626-0500

ROY COOPER GREGORY S. MCLEOD
ATTORNEY GENERAL DIRECTOR

CONFIDENTIAL: This is an official file of the North Carolina State Bureau of Investigation. To make public or reveal the contents 
thereof to any unauthorized person is a violation of the General Statutes of North Carolina.

TRANSCRIBED: March 28, 2012

COPIES: Special Agent In Charge W. B. Hallman
District Attorney G. W. Wilson
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SBI CASE NUMBER:  2011-02340  (905)

SYNOPSIS:

iii

On Tuesday, September 27, 2011, Assistant Special Agent in 
Charge (ASAC) C. E. Vines Jr. was contacted by Sergeant R. 
Higgins of the Yancey County Sheriff’s Office.  Sergeant Higgins 
advised that on March 6, 2011, the Yancey County Sheriff’s 
Office responded to a residence in Yancey County regarding an 
overdose death.  The SBI was requested to assist with interviews 
on a limited basis.  

Jonathan Russell Whitson was found dead at the residence.  
Whitson was autopsied, and autopsy results indicated Whitson 
died from Morphine toxicity.  

Tammy Ayers was interviewed by ASAC Vines and Sergeant Higgins.  
Ayers stated she was at the residence of Nathan Angel the day 
prior to Whitson’s death.  Ayers said when she arrived, Nathan 
Angel and Stephanie Whitson were there and Robbie Silver may 
have been there.  Ayers stated Jonathan Whitson was leaving as 
she arrived.  Whitson was leaving with John Pritchard in what 
Ayers believes was a silver truck.  Ayers said the truck may be 
a two door Toyota.  Ayers stayed at the residence while Whitson 
was gone.  Ayers asked Angel if Whitson was going to score 30s, 
referring to Morphine.  Angel said he was.  

Ayers said as she was driving away, Whitson and Pritchard were 
returning, but Ayers did not speak to either one of them.  The 
following day, Ayers spoke with Stephanie Whitson.  Stephanie 
was the girlfriend of Whitson.  Stephanie told Ayers Whitson got 
ten 30s from Pritchard, and that she and Whitson did about four 
or five of the pills at Angel’s.  Stephanie further told Ayers 
when she left, Whitson had the remaining pills.

Ayers stated Angel had gotten pills for her in the past from 
Pritchard but stated she has never bought from Pritchard 
directly.  Ayers further stated Robbie Brown told her she knew 
Pritchard sold the Morphine to Whitson and added that most of 
the pills were given to Whitson on credit or were fronted to 
Whitson.  Ayers believes Pritchard gets his pills from 
Tennessee.  Angel told Ayers during the funeral visitation, if 
Stephanie would not have had any money then Whitson would not 
have bought the pills. 

Robbie Jean Brown was interviewed by ASAC Vines and Higgins.  
Brown is the girlfriend/fiancée of John Pritchard.  Brown told 
ASAC Vines Pritchard gave Whitson eight pills the day prior to 
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SBI CASE NUMBER:  2011-02340  (905)

SYNOPSIS:

iv

the death of Whitson.  Brown stated she was told by Pritchard 
that he went to the residence of Nathan Angel, also known as 
“Fruit,” to pick up Brown’s son, Aaron Collins, and Whitson.

Pritchard told Brown he took the pair to the store then took 
Collins back to Collins’ residence.  Pritchard told Brown at 
some point, he gave Whitson eight Morphine pills and took 
Whitson back to the residence of Angel.

Brown stated she knows Whitson has gotten Morphine from 
Pritchard in the past and personally saw Pritchard give Whitson 
two pills around Christmas of 2010.  Pritchard and Whitson first 
met in the fall of 2010, and that occasion at Christmas was the 
only time she ever saw anything.  Brown added Whitson did yard 
work for her around the house.

According to Brown, Pritchard keeps his pills locked in a lock 
box in his house, and when the two lived together, Pritchard 
received 15 mg of Morphine from the VA Hospital in Asheville.  

Brown stated Pritchard has been and is worried about Whitson’s 
death and is very worried that he gave Whitson the Morphine that 
killed him.

ASAC Vines and Higgins attempted to interview John Herbert 
Pritchard on December 1, 2011.  Pritchard declined the 
interview, and advised ASAC Vines and Higgins he had an 
attorney.  This case is pending court.

CEV:ap
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This document was obtained during the Commission’s 
investigation of State v. John Pritchard – 11 CRS 304-
305.  It was also used in the Commission’s Hearing Brief. 
Due to the sensitive nature of this document the 
Commission Chair has ordered that it not appear on our 
website.   

 

If you wish to review this document, you may contact 
the Yancey County Clerk’s Office or you may make a 
Public Records Request through the North Carolina 
Administrative Office of the Courts.      



 
 

This document was obtained during the Commission’s 
investigation of State v. John Pritchard – 11 CRS 304-
305.  It was also used in the Commission’s Hearing Brief. 
Due to the sensitive nature of this document the 
Commission Chair has ordered that it not appear on our 
website.   

 

If you wish to review this document, you may contact 
the Yancey County Clerk’s Office or you may make a 
Public Records Request through the North Carolina 
Administrative Office of the Courts.      



 
 

This document was obtained during the Commission’s 
investigation of State v. John Pritchard – 11 CRS 304-
305.  It was also used in the Commission’s Hearing Brief. 
Due to the sensitive nature of this document the 
Commission Chair has ordered that it not appear on our 
website.   

 

If you wish to review this document, you may contact 
the Yancey County Clerk’s Office or you may make a 
Public Records Request through the North Carolina 
Administrative Office of the Courts.      
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NC Innocence Inquiry 

Commission Brief 
 

Pages 137-152 
 

Sealed by Order of the Court.  
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This document was obtained during the Commission’s 
investigation of State v. John Pritchard – 11 CRS 304-
305.  It was also used in the Commission’s Hearing Brief. 
Due to the sensitive nature of this document the 
Commission Chair has ordered that it not appear on our 
website.   

 

If you wish to review this document, you may contact 
the Yancey County Clerk’s Office or you may make a 
Public Records Request through the North Carolina 
Administrative Office of the Courts.      



 
 

This document was obtained during the Commission’s 
investigation of State v. John Pritchard – 11 CRS 304-
305.  It was also used in the Commission’s Hearing Brief. 
Due to the sensitive nature of this document the 
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Trial of John Pritchard 
April 14, 2014 —April 17, 2014 

 

Page # Description 
1 Appearances: Bob Orr, DA and Michael Holmes, ADA 

                          Danny Hockaday, attorney for Defendant 
2-4 Certificate of Court Reporter and Index 
5-40 The pretrial motions filed by the State and Pritchard are addressed and ruled upon by the 

Court but are not summarized here. The motions are provided in Appendix G.  
 

 

FLOYD AYERS—First Cousin of Victim 

Page # Description of Testimony 
41 Direct Examination Begins  
41-42 Floyd Ayers (Floyd) is 27 years old. He lives in Pensacola, Yancey County and has lived there 

for his entire life. The Victim was his first cousin, like a brother. They were close. The Victim 
was caring and helpful. 

42 The Victim called on Friday, March 4, 2011 because he wanted to be picked up after he got 
out jail. Floyd took the Victim to the house of Christine Angel (Christine). 

43 When the Victim called, he said he was walking and needed someone to come and pick him 
up. He picked the Victim up at the Forks and Ivy exit at the gas station. 

44 There is a gas station on the right and one on the left. He can’t remember the name of the 
gas station on the left. It took him 45 minutes to get there. The Victim was alone. He called 
around 9:30 p.m. or 10:00 p.m. After he picked him up in the truck, they went back toward 
Burnsville. 

45 Before he got the Victim, he picked up his uncle, Stanley Whitson, who rode with him over 
there. The Victim looked good. His face and everything looked good. The Victim said he had 
been clean and wanted to stay that way. It took 45 minutes to an hour to get to Christine’s. 

46 He does not recall what time they arrived at Christine’s. He told police it was 12:45 a.m. He 
never saw the Victim again. He found out the Victim died on Sunday morning. When he was 
with the Victim that evening, he never saw anyone give the Victim morphine. 

47 Cross Examination 
47 He was a little younger than the Victim. He knew the Victim was in jail in February or March 

of 2011. The Victim did not have a vehicle or driver’s license; he lost it based on his prior 
history. He was in jail for at least 60 days for convictions for driving without a driver’s license.  

48 The Victim had been in jail on the evening he picked him up on Friday, March 4th. He does 
not know what time he was released; he has no reason to disagree with records showing 
7:30 p.m. He picked up the Victim around 10:00 p.m. after getting a call at 9:30 p.m. They 
went straight to Christine’s. 

49 Christine was the Victim’s “step-granny.” He did not know if other family members lived near 
her house. The Victim was his first cousin. He knows of Nathan Angel (Nathan). He does not 
know how close he lived to Christine. The Victim told him that he walked from the 
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Buncombe Detention Center to the gas station at Forks and Ivy. He thinks Buncombe 
Detention Center is in Asheville. 

50 He picked up the Victim at 10:00 p.m. or a little bit after. Ayers does not know how he got 
there other than walking. He does not know if he had contact with other people during that 
2.5-hour time period. The Victim looked good, healthy. His color was good. He appeared to 
be clean and sober. The Victim told him he had been clean and planned to stay clean. This 
obviously was not true. Within a day or two he was dead. Within a day or two he was using 
drugs. 

51 The Victim had “serious substantial drug” use during that day. Anita Ayers (mother) called 
him a little after twelve and told him the Victim was dead. When he took the Victim to 
Christine’s it took about 45 minutes to pick him up, and 45 minutes to get him to Christine’s 
in Jack’s Creek. After he dropped him off, he had no contact with the Victim. He dropped him 
off late on the 4th. He did not see him on the 5th and had no interaction with him.  

52 He had no interaction with the Victim on March 5th or with Stephanie Whitson (Stephanie) or 
any of the other people involved. He has no knowledge of what the Victim did, who he spoke 
to, or who he came into contact with on March 5th or early March 6th. The extent of his 
interaction with the Victim was when he got in the truck with him and they talked. The 
Victim told him he did not have any money. He did not know what the Victim may or may 
not have had on him. 

53 He made a statement to Deputy Higgins (Lt. Higgins) on March 14th at 7:15 p.m., eight days 
after the Victim died. The events were fresh in his mind and he would have recalled the 
events and details clearly. After reviewing the statement, he agrees that two phone calls 
were made to him. 

54 The first time the Victim called, he did not have cell phone service. The Victim called him 
back. He received the first call around 9:00 p.m. or something. He got the second call five or 
ten minutes later. He agrees statements says he got a phone call at 9:42 p.m. He agrees 
statement says the Victim called again at 11:07 p.m. It was not five or ten minutes later. 

55 He talked to the Victim after 11:00 p.m. What he said before was not accurate. He probably 
picked him up after 12:00 a.m. or 12:30 a.m. – two hours after what he said in initial 
testimony.  

56 The Victim was sitting at the gas station on the left, outside the store. He did not look at the 
times. He has known he was going to testify for a long time. He gave a statement. He did not 
have anything to do with the Victim after he dropped him off at Christine’s.  

57 The Victim told him he was going to stay sober, which was incorrect. He does not know if he 
walked from jail to the gas station. He does not know if someone can walk from downtown 
Asheville to Exit 13 in two and a half hours, or four and half hours. It is at least 15 miles. 

57 Redirect Examination 
57 He made a statement to police within days of the Victim’s death. 
58 It has been three years since the Victim’s death. The times that he gave to the officer would 

have been the correct to the best of his knowledge. He did not talk to the Victim on the 9:42 
p.m. call. He had problems with cell service and getting a phone call. The Victim called back. 
It took 45 minutes to get there, and 45 minutes to get back. 

59 He picked up the Victim just before midnight and dropped him off at Christine’s at 12:45 a.m. 
He does not know where Buncombe County Detention Center is or have any idea how long it 
would take for the Victim to walk. He has no idea what was going on in the Victim’s mind or 
if he actually planned to stay sober; he said he had been clean and planned to stay sober. 
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60 He did not observe the Victim with a controlled substance. He said he had no money and did 
not appear to be carrying anything. He did not mention seeing anyone else prior to Floyd. 

60 Recross Examination 
60 He does not know if the Victim had anything in his pockets or not. He remembers a little 

different story about the times. Initially, his testimony was vastly different than the times he 
gave Lt. Higgins, but it has been over three years. 

61 The Victim was wearing a pair of blue jeans and a blue jean jacket. He was wearing a tee 
shirt. He did not investigate the Victim’s statement about being clean. He did not say why he 
did not have any money. He thought it was because he just got out of jail. He does not know 
if he had money and spent it. He does not know how long the Victim was at the store. It was 
closed. 

62 He does not know where the Victim was when he called. 
 

 

CHRISTINE ANGEL—Grandmother of Victim  

Page # Description of Testimony 
64 Direct Examination Begins  
64 She has lived at in the same place for almost 40 years. She was living there March 4, 5, and 

6th of 2011. The Victim was her step-grandson. She had known him since he was 18 months 
old. 

65 She knew him pretty well. He was loving and caring. The Victim came to her house on 
Saturday, March 5, 2011 when he got out of jail. She had pneumonia and was pretty sick 
with a fever. She was asleep on the couch and he came in at 1:00 a.m. She did not know he 
was coming or that he was out of jail after 2-3 months. Her husband, her son James, 
Christian and David were also present. The Victim was beating on her door and wanted in. 

66 He said he was tired. He said he got out “awhile ago.” He also told her his cousin picked him 
up. He sat in the recliner and they talked. The Victim said he called his mother and she would 
not come and get him. He said he was clean and was never going to do more drugs. 

67-70 Bench Conference re hearsay objection (sustained) 
71 After her conversation with the Victim, she laid down on the couch and he stretched out in 

the chair. The Victim went to sleep. He woke up on Saturday at approximately 9:00 a.m. 
72 On Saturday, after the Victim woke up, she cooked and cleaned. The Victim and Nathan went 

outside. Stephanie came to the house around 9:00 a.m.-10:00 a.m. to pick up the Victim. 
73 After reviewing her statement, agrees that Stephanie came by to pick up the Victim at 2:30 

p.m. They sat on a loveseat in the living room talking. She did not see John Pritchard 
(Pritchard) that day. When the Victim left with Stephanie, they were gone for about an hour. 

74 They came back to the house and sat in the car for a while then left again. When they came 
back again, Stephanie left around 10:00 p.m. – 11:00 p.m. She told police a slightly different 
time. 

75 After Stephanie left, the Victim and Nathan were outside playing with the boys. The Victim 
went to bed about 9:00 p.m. He went to bed right after Stephanie left and told Christine he 
loved her, then she went to bed. She told the Victim to go to bed but did not  see him do it. 
He went to the bathroom three times, poked his head around the door and said, “Granny I 
love you.” He had never done that before. 
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76 She woke up on Sunday, March 6th around 6:00 a.m. or 7:00 a.m. The Victim was snoring on 
the couch. She saw him asleep. She left with her husband to buy groceries and returned 
around 10:00 a.m. 

77 When they returned, they saw the Victim on the couch. He did not look like he had moved 
because he was lying there with his arms still crossed. It would be correct if she told law 
enforcement that she observed him still snoring. She cooked breakfast. No one tried to wake 
up the Victim until later. Everyone except the Victim ate breakfast. 

78 Christian tried to wake up the Victim, but he did not wake up. She looked at the Victim and 
said, “Oh my God he is dead.” Nathan pulled him up and said, “Mamma call 911, he is dead.” 
If she told law enforcement she got back from the store at 10:30 a.m. that would be correct. 

79 She called 911 and told them he was dead. They said an ambulance was not needed. She 
does not know the time. The deputies got there about 30 minutes later. She never saw 
Pritchard. She has only seen his truck. She did not see his truck that day. 

80 She did not see anyone give the Victim drugs during the time he was with her. 
80 Cross Examination 
80 The Victim was 28 or 29 years old when he died. She had known him since he was 18 months 

old. Her husband of 52 years is “Blake.” He was home March 5-6, 2011. 
81 She stayed in the house on March 5th and went to store on March 6th. She made the call to 

911. She does not dispute records that say the call was made at 11:33 a.m. She thinks it was 
from the house phone. Law enforcement got there pretty quick, about 30 minutes. It was a 
little after 12:00 p.m. Lt. Higgins was there from the Sheriff’s Dept. She told him about her 
recollection of events. 

82 She did not know the Victim was coming to her house after he got out of jail. He did not live 
with her. He sometimes lived at Russell’s (his dad) and sometimes with Nathan (his stepdad). 
Nathan was her oldest son. Nathan’s home was close behind her house. 

83 The distance was probably less than a football field. The Victim stayed with Nathan a lot. 
Before the Victim came to her house, she knew he had been in Madison Co. jail. The Victim 
had criminal trouble and a drug problem consistent with a long period of drug use.  

84 She was aware of the Victim’s issues. Her son Nathan also had drug problems. At times they 
lived together in Nathan’s house. Nathan was not living there when the Victim was released 
from jail in Buncombe. Nathan was living with her because he had cancer and the power in 
his mobile home was “messed up.” He could access the residence, but it was not fit to live in. 
She guessed that the Victim kept personal items there, but she did not know what was there. 

85 When Nathan lived there, the Victim would stay there. Nathan had lived with her about a 
year prior to March 2011. When the Victim arrived, he slept on the chair and she was on the 
couch. He was still in the house when she woke up. Stephanie got there about 10:00 a.m. 
She has no reason to disbelieve Lt. Higgins’ notes, which say it was 2:30 p.m. when Stephanie 
got there. 

86 When Stephanie arrived, they visited for little while and then left together. She does not 
know where they went. She did not ask. She saw them in the driveway for a little bit. She 
saw them leave in Stephanie’s car. She does not know what kind of car. 

87 She does not know how long they were in the car before they left or what went on in the car. 
They stayed inside the car. She guessed that they were gone about an hour. She is not sure 
how long. They came back together in her car. The Victim came into the house.  

88 She does not know if Stephanie came in the house or stayed outside. She does not know 
what Stephanie was doing—if she was in her car or doing something else. They left again. 
She does not know where they went or how long they were gone. She is not sure if it was 
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five minutes or several hours. At some point they came back together. Stephanie left 
sometime around 9:00 p.m. or 10:00 p.m. 

89 She does not remember what she told Lt. Higgins, or that they only left once. She told him 
that Stephanie got there at 2:30 p.m. and they left at 4:00 p.m. and came back. 

90 Lt. Higgins took notes when she spoke to him. He was the only officer there. When Stephanie 
left at 9:00 p.m. or 10:00 p.m., the Victim, her, her husband, her son James, Nathan, and 
Nathan’s son Christian were there. The kids came in and out of the house that night.  

91 On March 5th, other people came into the house. Bryan Silvers, JR, and Brandy’s boyfriend 
were there. Brandy’s boyfriend was there to see the Victim. A lot of people wanted to see 
the Victim after he got out. Bryan Silvers probably got there around 11:00 a.m. or 12:00 p.m. 

92 Bryan Silvers came with JR. They did not come into her home. She saw them in the driveway. 
Bryan is her cousin. JR is CR. She does not know CR’s real name, but she recognizes him. She 
has no idea how long they stayed. 

93 They stayed in the driveway. The Victim was out there with him. Stephanie was not there at 
the time. She was cleaning in the house, but she could hear the truck come up the driveway. 
She looked out her window and saw Bryan and CR in the truck. 

94 She has no idea what the Victim talked about or did with them. She cannot recall anyone 
else coming to the house to see the Victim. A third person, Brandy’s boyfriend, talked to Lt. 
Higgins. He came by that day. She does not know Brandy’s last name. Brandy is her step-
granddaughter. Brandy’s boyfriend was in the house on Sunday and spoke to Lt. Higgins. 

95 Brandy’s boyfriend was not at her house on Saturday, March 5th. She never saw Pritchard 
with the Victim. She did not know Pritchard. That whole day she was close to the driveway 
doing housework. Her husband and other kids were around. The kids stayed there all day. 
The Victim spent that night in the living room; she slept in her bedroom at the end of the 
hall.  

96 Her bedroom was at least 20 feet from the living room. When she went to bed, the Victim 
was pulling off his shoes. She told him to lay down and sleep. This was around 9:00 p.m. She 
always went to bed at 9:00 p.m. She did not have any contact with the Victim until the next 
morning except when he stuck his head around the door and said, “I love you.” She was in 
her bed. 

97 It was sometime after 9:00 p.m., might have been 9:30 p.m. She does not know why the 
Victim was up. She figured he was going to the bathroom. He came back and said it again. He 
said it three times. She went to sleep reasonably quick. She does not know what the time 
was. 

98 She did not have any more contact with the Victim. Nathan, the kids, and her husband were 
in bed. Nathan had an extended drug problem. He had battled it for a number of years. If she 
saw some drugs, it would not be pretty. She did not like it. She did not want it in her home. 

99 She has not reviewed any statements from any other witnesses. She did not know that 
Stephanie said that drug use was going on in her home that night or that she and the Victim 
used in the bathroom next to her bedroom, melting pills down on a spoon and using them 
there. “Maybe she is the one that needs to be on trial instead of him.” If she had been 
aware, they would have been out in the street. She is a Christian woman who raised 12 kids.  

100 She does not condone it. She hates it. She knows nothing about the spoon and is not aware if 
the Sheriff’s Department ever located it. Nathan or somebody went over and tried to shake 
the Victim. He had been snoring. She was not aware of how sick the Victim was. She was not 
aware that he had pneumonia or that the autopsy report said he had pneumonia. She knew 
he had asthma, a blood clot, and a hole in his heart. She did not see alcohol that night. 
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101 If there was alcohol in his system when he died, that was not at her house. She would not 
have put up with that. The Victim went to sleep at 9:00 p.m. or 9:30 p.m. He passed away 
sometime after 10:00 p.m. It had been at least twelve hours since he went to sleep, and he 
was in their home the whole time. There was no alcohol or “weird stuff” going on. She 
noticed him snoring. She does not know if anyone tried to shake him to quit snoring. 

102 Nathan pulled him up toward him on the couch and tried to get him to breathe for a few 
minutes. The Victim was cold. Nathan told her to call 911. The Victim was wearing blue 
jeans. She thinks he still had a shirt on. He had a comforter over him. He had a brown 
Carhart coat that he brought with him from jail. 

103 She never inspected the coat. It was on the back of the couch. She sat down and realized 
there was something in the pocket. She gave the item to her daughter Emma Wheeler, who 
gave it to Lt. Higgins. She found out later it was needles. 

104 When she takes her medicine, she takes it as prescribed. She would not melt down 
medication in a spoon and shoot it with a syringe. She agrees that it is important to follow 
the protocol for taking medications. 

104 Redirect Examination 
104 On Saturday, March 5th, Silvers and CR came to the house after Stephanie got there. 

Stephanie and the Victim left the house twice, but she only told law enforcement they left 
once. She is having trouble remembering the exact events of Saturday. 

105 It is possible that Stephanie and the Victim left once together, came back and then Stephanie 
left by herself and came back. The Victim knew that she did not tolerate drugs or alcohol in 
her house. It is possible he was using drugs and alcohol at her home behind her back that 
day. 

106 She is not saying that Pritchard should not be on trial today. 
106 Recross Examination 
106 Stephanie should be on trial. She agrees that they did not have a good relationship, but it 

was none of her business. She does not know if they used drugs together. 
107 She did not see them use drugs in March. Before the Victim went to jail, he lived with 

Nathan. Stephanie lived there too. The Victim went to jail for 60 days in January. She does 
not know for sure when they last lived at Nathan’s trailer. The power was “tore up” at the 
house. 

108 She does not know the dates. He moved due to the power issue. The Victim was not living 
with her when he went to jail. As far as she knew, he was living with Nathan and Stephanie. 

 

 

STEPHANIE WHITSON RANDOLPH—Girlfriend of Victim 

Page # Description of Testimony 
108 Direct Examination Begins  
109 She is 28 years old. In March 2011 she was living at her parents’ house. She dated the Victim 

since she met him six to seven months prior to March 2011.  
110 They met through a friend and began dating in August or September of 2010. The Victim was 

happy, caring, and cocky. He was a hard worker and a good friend. On the day he died, she 
gave a truthful statement to law enforcement. Her memory is not as good today, but it is 
better than Christine’s. On Saturday, March 5th the Victim called her about 12:00 p.m., said 
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he was out of jail and wanted to see if she would come to Christine’s. The phone call lasted 
ten to fifteen minutes. She got to Christine’s at about 3:00 p.m. 

111 She heard Christine’s testimony. She is positive she arrived at 3:00 p.m. When she arrived at 
the house, the Victim told her that he had called Johnny and that he was going to get some 
medicine. He said Johnny wanted to help him out since he had been in jail and had not had 
anything in a while. The Victim said Pritchard was coming up Marion Mountain. He was going 
to go home first and then call. He did not call—Pritchard just showed up at Christine’s house. 

112 When she arrived, the only other person there was Nathan and the people who were living 
at the house. She is not aware of other people coming over later and did not see anyone. 
Pritchard arrived 30 minutes after her. He pulled up in his silver Ford Ranger. The Victim said, 
“We are going to go to the store, we will be back.”  

112-122 Bench Conference: The Defense objects to hearsay. The Court strikes statement about 
“helping out since I have been in jail” as overly prejudicial. The State argues statements re: 
$8.00 and resell for $15.00 each are not hearsay and go to malice and prior bad acts and 
corroboration of the delivery on that day. The Court finds it is unfairly prejudicial because 
there is no evidence money exchanged hands and excludes statements. 

122 Direct Examination Resumes 
123 She saw Pritchard when he arrived. She recognized him. She had seen him before. Prichard 

wanted to take the Victim to the store. Pritchard and the Victim left for about fifteen 
minutes. When they returned, Pritchard dropped the Victim off. She and the Victim went 
into the kitchen and the Victim showed her ten morphine 30 mg pills. 

124 The Victim did not have anything else with him, including anything that appeared to be from 
a store. She had seen morphine before and recognized the pills. She had seen this exact kind 
of pill before. In the kitchen, the Victim gave one pill to Nathan. The Victim had nine left. 
They went outside to her dad’s Jeep Cherokee. The Victim crushed three pills and drew two 
syringes. He injected her first and then with the other syringe injected himself. 

125 They were probably in the jeep for 30 minutes. They left and went to Star Branch Road. They 
were talking and did two more pills. She got a phone call from a friend and went to Hardees 
to eat. She dropped the Victim off at Christine’s and left. There were four morphine pills left. 
The Victim left them with her. She went to Hardees, ate, and then went back to Christine’s at 
7:30 p.m. 

126 She went to Hardees at 6:00 p.m. When she got back, they went into Christine’s house and 
hung out for a while. They went into the bathroom. The Victim crushed the last four 
morphine pills and injected her. They injected three times a piece. She did not know how 
much was left because she never drew it up. There was some remaining after that, but she 
does not know exactly how much, maybe six syringes left. 

127 After the bathroom, they talked and argued. She was going to leave, and he did not want her 
to. The Victim stuck the remaining morphine that was crushed under the sink in the 
bathroom. She left around 9:50 p.m. that night. She had known Pritchard for six to seven 
months before this. She had seen him on at least eight prior occasions, along with the Victim. 

128 Pritchard picked her up once with the Victim when she worked at a Chinese restaurant and 
when they did not have a ride. She sometimes stayed at Jack’s Creek. She would stay for two 
or three days at a time. Most of the other times she saw Pritchard was at Robbie Brown’s 
house. The Victim would pick up stuff there. 

129 On those occasions, the Victim would make a phone call and they would go there. The Victim 
would get morphine. She witnessed Pritchard giving morphine to the Victim on those prior 
occasions. She saw Pritchard in possession of the morphine. 
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130 The pills were the same she saw on Saturday, March 5th. She did not see anyone who was 
not a resident at Christine’s house that day. When Pritchard picked her up at work, he picked 
her up in his truck and took her to Nathan’s. Morphine was involved that time.  

131 The Victim gave money to Prichard and received morphine in exchange. Now she is clean 
and does not have a drug addiction. She just stopped. She is married now with a fifteen-
month-old child. She got married on August 18, 2012. 

132 Cross Examination 
132 She and the VIctim started dating in August or September of 2010 and saw each other at 

least every other day, or three or four days a week. They did not see each other at her place. 
She was living with her parents and had use of her dad’s jeep. 

133 When the Victim went to jail in January 2011, he was not living at Nathan’s because the 
power was off. He and Nathan were staying at Christine’s. Prior to that, she was going to 
Nathan’s house. They were involved in drugs. The Victim acquired morphine pills from 
Pritchard. The Victim had morphine pills in March. 

134 She would only use drugs around the Victim. On March 5th, the Victim crushed the pills in a 
spoon using a lighter. He added water and drew it up. He first did this on the 5th in her car in 
Christine’s driveway. They were there for 30 minutes and then went down to Jack’s Creek. 

135 She got a call from the Victim at 12:00 p.m. or 12:30 p.m. She went there at 3:00 p.m. They 
went to her car to use drugs at 3:45 p.m. They left Christine’s to go to Jack’s Creek at 4:00 
p.m. They pulled off Star Branch Road to use drugs. They were there for a couple of hours. 
She got a call from a friend.  

136 When they were there, they used two more pills and talked. The pills were crushed, liquified, 
and injected. She is sure he started off with ten and gave one to Nathan. He went to 
Nathan’s house and gave it to him. She went with him. He then had nine in his pocket. She 
remembers speaking to Lt. Higgins on March 6th. 

137 Nowhere in her statement did she indicate that a pill was given to Nathan. She was rattled 
that day. She agrees that Christine said that they stayed at her house when she got there, 
but the Victim took her into Nathan’s kitchen at his mobile home and showed her ten 
morphine pills. Then they used morphine in her car.  

138 She drove them after and parked for two hours until 6:00 p.m. He shot her up and then 
himself. Then she dropped him off at Christine’s house. He did not go to Hardees. She met 
her friend Jane Honeycutt at Hardees. No one else was there. She was there for an hour and 
a half. 

139 She went back to Christine’s at 7:30 p.m. The Victim was there. She stayed until 9:50 p.m. 
The Victim left the house one time with Pritchard. She brought him back and went to 
Hardees. It is possible he left when she was gone. She never left Christine’s twice with the 
Victim. She does not know who visited the Victim that day. She does not know if CR or Silvers 
was there. 

140 She heard Christine say today that they were there. She knows of Silvers and CR. She does 
not know CR’s name, but understands he is “Stella” Massey’s son. Silvers and CR have a drug 
history. She does not have a drug problem and never did have one. 

141 She agrees it is a problem that they were driving around after shooting up on at least two 
occasions. They were arguing about that. She only used when she was around him. The 
Victim had a drug problem. She assumes that he was in jail for driving without a license. 

142 When they got back to Christine’s they used four more pills in Christine’s bathroom near her 
bedroom. The Victim melted the morphine in a spoon. He put it under the sink. They used 
two syringes. There was still liquid left in the spoon and not in the syringes. 
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143 When she left, she did not think there was anything left in either of the two syringes. She 
shared pretty much all of the drugs with the Victim. They used nine pills of morphine. She 
initially never said anything about giving a pill to Nathan. No other time that night did they 
go to Nathan’s. They argued because the Victim wanted her to stay and she said this was 
going to be the last time. That was all they did in their relationship. She told him she was 
done with the relationship and using drugs and did not want to see him again. 

144 They used drugs for about six consecutive hours. She drove to Jack’s Creek and back, and to 
Hardees and back after using drugs. At 9:50 p.m., she went home to South Toe, also after 
using drugs. She was fine the next day. She had no physical problems after using half the pills 
with the Victim. She was able to be interviewed and give a full statement to the officer. 
When she was with the Victim, he did not drink alcohol. 

145 She was with him on and off for about six or seven hours and does not know how alcohol got 
in his system. She did not know he was drinking until she heard Christine say it today. She did 
not know he had pneumonia. She did not know he had asthma. She did not know if he had 
been drinking when she got there. She did not smell any alcohol on him. When she left by 
9:50 p.m., he did not have alcohol on his breath. 

146 He was standing at her passenger side talking through the open window. She was not close 
enough to smell his breath. She did not suspect that he had been drinking earlier that day. 
She would stay at Nathan’s house from time to time. Nathan had a drug problem.  

147 The Victim gave Nathan the pill. In November and December, she went to the hospital, St. 
Joseph, for a medical issue of the Victim’s. Something was wrong with his arm. She does not 
remember which arm. He said it hurt. He had an abscess. 

148 She thinks he had an infection. He stayed overnight. Prior to going to jail, she saw the Victim 
receive and use morphine. He would inject it into his arm. She went to the Victim’s funeral. 
Pritchard went to the funeral. She does not remember if Pritchard was a pall bearer. 
Pritchard was good friends with the Victim.  

149 There was no ill will or ax to grind. She remembers hugging Robbie Brown (Robbie) at the 
funeral. She does not remember details of any conversations with Robbie. On March 5th, she 
does not know where the Victim and Pritchard went together for 15 minutes or what they 
talked about. 

150 On March 5th, she never saw Pritchard deliver or hand over morphine pills to the Victim. 
150 Redirect Examination 
150 There was more morphine left after they used the remaining four pills. There were six 

syringes left. During the day, she did not see the Victim inject himself more than he injected 
her. 

151 She knew the Victim’s arm was bothering him and that he went to the hospital. She was not 
aware of other things. When they went to Robbie’s house, the Victim always called 
Pritchard. She does not recall how much morphine was given to the Victim on those 
occasions or if it was the same amount each time. 

152 In the course of her relationship, she saw him do morphine with someone else. She saw him 
get it from Thelma Massey (Massey) before. 

152 Recross Examination 
152 The last four morphine pills were left in the spoon at Christine’s house underneath the sink. 

There were six syringes left. They only used two syringes. If one was in the spoon, there 
would have been six more shots left. There was a substantial amount left. 
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153 If she had to estimate, they got 12 shots a piece that day. She thinks they used about the 
same amount. She was aware that the Victim took morphine from other individuals in the 
past. One person was Massey. She witnessed the transaction. 

154 She does not know if Massey was charged. She does not remember anyone saying she was. 
She does not remember the Victim ever being a witness against Massey for delivering 
morphine pills. CR is Massey’s son. She heard Christine say today that CR was in the driveway 
at some point that day. She does not know what time he might have been there. It could 
have been before she as there or after. 

154 Re Redirect Examination 
154 The Victim did not show her any morphine pills when she initially arrived at the house. 
155 He only showed her morphine pills after he came back after leaving with Pritchard. 
155 Re Recross Examination 
155 She had been at the house 30 minutes when the Victim left with Pritchard. 

 

 

ROBBIE BROWN—Former Girlfriend of John Pritchard 

Page # Description of Testimony 
155 Direct Examination Begins  
156 She has lived on Charlie Brown Rd. for 25 years. The Victim grew up with her son Aaron and 

her nephew Bryan Silvers. She was a den mother for cub scouts and knew the Victim since 
then. They played baseball, went to school together, and did odd jobs together on the 
weekend. They worked at her house, her mother’s house, and her sister’s house. The Victim 
would earn $20.00 when he mowed; he was not reimbursed other ways. Four officers 
interviewed her.  

157 She met with them on September 26, 2011. She has a copy of a modified statement that is a 
“little twisted from what the original is.” She saw Pritchard with morphine before that he 
kept locked up in a box he had on his person. Pritchard had been in a car wreck and had back 
surgery. He was out of work for two years and drawing unemployment. Toward the end 
before his surgery he had to have it because he was hurting pretty bad. 

158 She heard the Victim ask Pritchard for morphine once close to Christmas. They picked up the 
Victim hitch hiking. His arm was swollen and he was hurting. She assumed Pritchard gave it 
to the Victim because he quit begging, but she did not see it. After the Victim’s death, she 
spoke to Pritchard on the phone. They were not living together. Pritchard lived in her aunt’s 
trailer park above Nathan and Christine on English Branch. They were next door neighbors. 
Pritchard had moved out of the house about a year before. When Pritchard got put on 
probation, he called; Pritchard was upset about the Victim’s death. He was worried about 
the whole family. He liked the whole family and was friends with them. She asked Pritchard if 
he gave the Victim morphine. Pritchard said no. On another occasion he told her that he 
gave the Victim eight. Pritchard told her different stories. 

159 He did not say when he gave the Victim eight pills. She was in a relationship with Pritchard 
until 2010. They lived together from 2007-010. He moved to the trailer on English Branch. He 
had been there for a little over a year. They still talked, but he was seeing other people. In 
the fall of 2010, the Victim and Stephanie came to her house when Pritchard was there. They 
helped her some around the house. 
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160 After the Victim’s death, Pritchard admitted to her on the phone that he gave pills to the 
Victim. She does not know anything about Pritchard meeting the Victim on Saturday, March 
5, 2011. She had not been told anything about it. The CI Statement is not accurate. She has a 
really good memory and she knows exactly what she said that day. The statement says he 
picked up her son at the Victim’s house. Her son was not at the Victim’s house. He lived with 
her other son at Pritchard’s trailer, along with Pritchard’s girlfriend, at his trailer on English 
Branch. She did not sign it. The statement she received today has issues. There are certain 
points that are wrong. Her son did not go to the Victim’s that day and “he” did not come to 
Pritchard’s residence. 

161 Pritchard did not say to her where he took the Victim after he picked him up. He had no 
reason to tell her “all this.” Her nephew told her about the Victim’s death and then she 
talked to Pritchard on the phone after he had just found out. She does not know why the SBI 
report indicated that Pritchard told her that he had given the Victim eight pills the day prior 
to his death. She asked him if he given him any. She does not know why the report says 
Pritchard told her that he was with the Victim. She heard about this through hearsay and 
gossip. She heard Pritchard took him to Riverside Store. The SBI officer included in his 
interview report statements that he heard elsewhere—that is what they were asking her.  

162 The report is “pieces of the interview of me, not fully what I said or what was asked, this 
paper that I was given today. Some is left out, some is a condensed version, some is wrong, 
some is right.” Prichard did not say when he gave morphine pills to the Victim. It was not a 
long conversation. He was upset and someone was at the door. He had company. She is still 
friendly with Pritchard and writes to him. She has done so since he has been in custody—
three years. She initiated the call to Pritchard to ask if he knew about the Victim’s death. 
Prichard did not say he was worried about the Victim’s death. She was worried about it. She 
said she thought Pritchard was worried, but she can’t say what he thinks. 

163 Cross Examination 
163 Chuck Vines (Agent Vines) interviewed her. There were four men there—Sergeant 

Letterman, two Higgins (young Higgins was writing), and the SBI man. The two-page report 
she now has is new. It is not the same as the one she first received. The report says that two 
people were there—Lt. Higgins and Agent Vines. There were more milling around and 
throwing in comments. She was threatened with life in prison that day. She was in tears. It 
was a horrible experience.  

164 She and Pritchard lived together for a few years and were engaged. Pritchard is a good man, 
kind-hearted, and generous. They have not lived together since he was put on probation in 
2010. At times Pritchard told her in the past he gave pills to the Victim and at times Pritchard 
told her did not give pills to the Victim. She never saw Pritchard hand pills to the Victim. She 
was not in the presence of the Victim or Pritchard on March 5, 2011. 

165 She was not around Stephanie that day. She was not around Pritchard that day. She is not 
clear on whether Pritchard ever gave the Victim any kind of pills. The only thing she knew for 
sure was that Pritchard was on probation for the girl he gave some to, but she did not see 
that happen. If Pritchard had made a statement that he had given eight pills to the Victim, 
she did not know when that would have occurred. She does not know the day she had a 
conversation with Pritchard. She raised the Victim’s death. She called Pritchard about the 
death. She saw Pritchard at the funeral. Pritchard and the Victim were friendly.  

166 She went through the line and hugged everyone. She hugged Stephanie and told her she was 
sorry and that it was such a horrible thing. They did not discuss the case when she was there. 
The statement is also incorrect about where her son lived; he was living with Pritchard. He 
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and his girlfriend stayed there free. Pritchard was generous and helped a lot of people. 
Pritchard had a prescription for morphine from the VA based on back problems. He locked 
his pills in a box at his home. She thinks he was afraid people might steal them. 

167 When they lived together, he kept his medications in a locked box. That was his habit. She 
wrote to Pritchard in jail once every month or so, but more at first. She never signed her 
statement with Agent Vines. In 2011, she never signed any kind of paperwork or statement.  

168 After she saw the discovery of the contention of what she said, she probably wrote a note to 
Pritchard. After reviewing a yellow piece of paper, she identifies it as her note that she wrote 
to Pritchard after she saw a copy of the statement that was attributed to her. She got a copy 
from Pritchard’s attorney and became of aware of what she allegedly said. 

169 From her note, “I did not make those statements. I never signed any statement, ever.” This is 
true and that is why she wrote that. She had not seen any document that she signed. She 
never made those statements to the officers. She wrote, “they wrote what they wanted and 
added to and twisted what I did say to what they wanted, it won’t work.” She made 
statements in 2011, but they were taken out of context and twisted. 

170 She does not know that Pritchard gave the Victim pills the day before he died. She did say 
her son lived with Pritchard. She does not know whether Pritchard ever gave the Victim any 
morphine pills. Pritchard said one time he did not and said one time he did. She is not sure.  

 

 

CHUCK VINES—SBI Special Agent 

Page # Description of Testimony 
170 Direct Examination Begins  
171 He has been assistant special agent in charge of the Western District with the SBI for a year 

and a half. In March 2011 he was assigned as a criminal and drug agent for Mitchell, Yancey, 
and Madison counties. He and Lt. Higgins interviewed Robbie on September 26, 2011. 
Robbie’s testimony was substantially different from what she told him. 

172 Robbie said she was the girlfriend/fiancé of Pritchard. Pritchard gave the Victim eight pills 
the day before he died. Pritchard said he went to Nathan’s residence to pick up her son, 
Aaron Collins (Aaron), and the Victim. She knew Nathan as “Fruit.” Pritchard took Aaron and 
the Victim to the store and then took Aaron back to Aaron’s residence. Pritchard at some 
point gave the Victim eight morphine pills and then returned the Victim to Nathan’s 
residence. She said the Victim had received morphine from Pritchard in the past. She 
personally saw Pritchard give the Victim two pills around Christmas 2010. Pritchard told her 
he was worried about the Victim’s death and worried he gave the Victim the morphine pills 
that killed him. 

173 No threats were made to Robbie. Also present was Lt. Higgins. Robbie did not appear to have 
trouble recalling events. 

173 Cross Examination 
173 He did not have any contact with Robbie prior to September 26, 2011. 
174 He has not had any contact with Robbie since. What she testified to and what she told him 

appear to be different. He has no personal knowledge as to which version is accurate.  
175 He does not believe that Robbie gave any dates for when Pritchard gave the Victim pills. He 

has been present during most of the trial. Heard Stephanie say it was ten pills and not eight 
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pills. That is different from what she told him. The eight pills that Robbie told him Pritchard 
gave the Victim could be a separate occasion from the ten pills that Stephanie said he had. It 
could be that neither happened since the witness has recanted her statement.   

176 Robbie indicated that Pritchard said he picked him up at Nathan’s house. He agrees that 
Stephanie testified that Pritchard picked the Victim up at Christine’s house. This is the 
opposite of the statement he received in September 2011 that the Victim was picked up at 
Fruit’s house. Robbie told her that Pritchard picked up Aaron and the Victim at Fruit’s house. 

177 He heard Christine say that Aaron was not at her house on March 5th. He believes Stephanie 
said no one else was there that day. He agrees that today Robbie testified that she was the 
one worried about the Victim’s death. There are inconsistencies between Robbie’s testimony 
and her statement. He cannot say what is true, he can only testify to what she told him. 

 

 

RYAN HIGGINS—Yancy County Sheriff’s Office Deputy 

Page # Description of Testimony 
178 Direct Examination Begins  
179 He has worked at Yancey County Sheriff’s Office for 14 years. On Sunday, March 6, 2011 he 

got a call at 11:33 a.m. regarding a death at a house on English Branch. He arrived at 11:40 
a.m. and spoke with Christine. He saw a white male on the living room couch covered with a 
blue blanket. He recognized the deceased person to be the Victim. Christine’s testimony was 
inconsistent regarding the coming and going of the Victim and Stephanie. 

180 She originally stated they left one time and returned. She testified that there may have been 
a second occasion. He took photographs on that day that he brought with him. The first 
three photographs show the deceased in the position he was found. The last photograph 
shows his coat and two syringes that were located and collected as evidence. 

181 These four photographs are admitted as State’s Exhibit # 1. That day he also spoke to his 
supervisor and Dr. Brent Hall (Dr. Hall). He got a statement from Christine. He collected the 
two syringes. The Victim’s mother, Ann Greene, had arrived at the scene. She wanted to use 
Yancey Funeral Services. He got permission from Dr. Hall to remove the body. Yancey Funeral 
Services took the body. He was present during the interview of Robbie on September 26, 
2011 and heard her testimony. His recollection of what she said is different. 

182 Agent Vines testified to the correct version of events. 
182 Cross Examination 
182 He has been the lead investigator on a couple of murder cases. Other death investigations 

have been ruled accidental or natural. He was at the house seven minutes after he received 
the call at 11:33 a.m. It was less than 30 minutes, as was represented in court. 

183 Christine, her husband Wade Angel, and Nathan, a.k.a. Nate or Fruit, were there. Younger 
children were there—Nathan’s son, Christian, and another young male child. He knew the 
Victim because they were both lifelong residents of Yancey County. He knew he had drug 
problems and a criminal history. He was familiar with Stephanie and knew her before March 
5, 2011. He does not know if he knew before this that she had a drug problem. 

184 He had heard speculation of a drug problem. He was aware that Nathan had a drug problem. 
He is possibly related to Christine, whose maiden name is Higgins. She has referred to a 
distant relative, but he is not aware of it. He does not know if she told him that day or not. 
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His supervisor was Thomas Farmer (Chief Dep. Farmer), who is no longer with the Sheriff’s 
Department. He talked to Dr. Hall after he spoke to Chief Dep. Farmer at 12:01 p.m. Chief 
Dep. Farmer took notes. 

185 Officers take notes, which then become part of their file. As officers gather information, they 
prepare summaries. He has no reason to think that any information provided by Chief Dep. 
Farmer was inaccurate. If Chief Dep. Farmer’s notes say they spoke at 12:01 p.m., that would 
be a fair approximate time. He was initially involved in gathering information about the 
Victim’s death. 

186 He interviewed Christine and took handwritten notes that morning. She was the only person 
he spoke to at the residence. All the information he received then was from her. She told 
him the times that she remembered the Victim and Stephanie were present at the house on 
March 5th. She said Stephanie came over at 2:30 p.m. His notes say, “Victim and girlfriend 
left residence together, returning approximately an hour and a half later” at 4:00 p.m. 

187 The girlfriend stayed a couple of hours before leaving at 9:30 p.m. She said that she woke up 
at 9:00 a.m., the Victim was on the couch snoring loudly, she went to Save More with Wade, 
and got back at approximately 10:30 a.m. The Victim was still asleep and snoring. Nathan 
told Christian, his son, to wake up the Victim. They discovered he was deceased. 

188 Christine testified that the Victim and Stephanie left two times. When he spoke to Christine, 
she made no mention of the second exit from the home or of being gone for a substantial 
period of time. She made no mention of other people being there. 

189 He never heard that Silver or CR (possibly Henson) were at the residence. He has been on the 
case since March 2011. He heard Christine talk about CR. He never investigated whether 
there was any type of delivery on March 5th between CR and the Victim.  

190 He was not aware that Christine disclosed to ADA Holmes four to five months ago on 
November 26, that CR and Bryan Silvers came to the house. He was never advised on that 
date that Stephanie and the Victim went to Nathan’s house for a period of time on March 
5th. He was told that during an interview with Nathan at a later date. 

191 His notes don’t say if there was an immediate direction to wake up the Victim or a gap in 
time after they got back from the store. There is nothing in his notes about Christine 
preparing breakfast or taking time to eat. It would be relevant to try to determine the time 
of death. He is not aware that the death certificate indicates that the Victim died at 11:00 
a.m. 

192 Defendant’s Exhibit #2, death certificate, shows the time of death as 11:00 a.m. on March 6, 
2011. He does not have any information that when he was at the crime scene, that the death 
occurred any time after 11:00 a.m. No one mentioned any kind of family breakfast.  

193 The call to EMS was at 11:33 a.m. No family members contacted him about the body being 
moved. The Victim’s brother James contacted the Sheriff’s Department about it. He took the 
photos at approximately 12:00 p.m., within 30 minutes of arriving. He took them all at one 
time. 

194 The photo of the jacket with syringes was taken a little later. The funeral home arrived at 
1:18 p.m. He stayed until the body was loaded and removed – around 2:00 p.m. The photos 
show how the body looked when he arrived.  

195 He recalled from an interview that the family joked about how the Victim was snoring loudly. 
The photos show the Victim lying flat on his back, head in the middle of the pillow, and the 
comforter all the way up to his neck. Dr. Hall did not come to the scene. After the body was 
removed, Christine took the jacket on the back of a chair near the coach and located the 
syringes in the pocket. He collected it and sent them to be analyzed. 
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196 No controlled substances were found. Nothing was found to indicate controlled substances 
in the syringes that were allegedly used on Stephanie and the Victim. He did not locate any 
other syringes. These two syringes were the ones that were supposedly used. 

197 He is aware that a spoon was used in the bathroom to melt the morphine pills and inject 
Stephanie and the Victim. The spoon was left under the sink. He was not made aware of a 
spoon until after the initial interviews at the scene. The spoon has never been found or 
analyzed. There is no analysis of a spoon or syringe that would indicate any controlled 
substance was used in any of those instruments. 

198 He talked to Floyd on March 14th and was present when he testified. Christine testified to 
some things that were not disclosed to him, including the second leaving from home and 
other people who were present at the home on March 5th. Floyd was a little confused on 
times. The testimony was accurate as compared to his statement.  

199 Floyd told him he had picked up the Victim around midnight, but testified he picked him up 
at 10:00 p.m. Robbie’s testimony was inconsistent. On one occasion she said that Pritchard 
told her he gave the Victim some morphine pills. She testified that she did not know whether 
he did or not or if he did, when. She told him that Pritchard was concerned about the 
Victim’s death and that he was maybe afraid he had given him medication that killed him.  

200 She testified that she brought up the death. She was not sworn in a courtroom when she 
spoke to him in 2011. Floyd was inconsistent on times. Christine was inconsistent on times, 
when people left, how many times they left, and who was there. 

201 Robbie was all over the map. No one has testified that they witnessed a delivery of morphine 
from Pritchard to the Victim on March 5, 2011. He was not there and was not privy to any 
discussions between Pritchard and the Victim. Pritchard did not make any statement. He 
never admitted to delivering morphine pills to the Victim on the date in question. There is no 
documentation from the lab that there were any controlled substances in Christine’s house. 

202 No one searched Stephanie’s car. He never had any contact with anyone at the residence 
after March 6, 2011 at 2:00 p.m. No one came forward to deliver the spoon or anything else 
that may have been relevant. He knows what he observed when he arrived at 11:40 a.m. 

203 He spoke to Dr. Hall on March 6th and told him about the state in which the body was found 
and the conditions surrounding, and he got permission to move the body. The comforter was 
transported with the body. At one point the comforter was removed; his notes reflect that 
there were no obvious signs of trauma to the body, which he inspected on the couch. 

204 He did not take photographs of his arms or with the comforter off the body. There are no 
photographs that show the condition of either of his arms. He was wearing blue jeans, socks, 
a t-shirt. There were cowboy boots on the floor. He does not know if he soiled his clothes. 

205 He does not know if there was a smell or whether or not his clothes had been changed 
before he got there. He was not told about the spoon. He was not told that the Victim had 
been drinking. No one said that. Not Christine, Stephanie, Nathan, or Floyd. 

206 The Victim was released from jail in Buncombe County at 7:40 p.m. on Friday, March 4th. He 
was transported there from Madison County. He was incarcerated in Buncombe County on 
3/4/2011. That was 4 hours and 20 minutes before Floyd picked him up. He has no 
information how he got to the gas station on Exit 13 other than he told Floyd he walked. He 
does not know if the Victim came into contact with anyone before Floyd. 

207 There is no way to know what he was in possession of at the time Floyd picked him up. The 
jail in Buncombe County is in downtown Asheville, 15 miles from Exit 13. He is familiar with 
CR Hensley, who has a drug history. He is somewhat familiar with Bryan Silvers. He is not 

201



 
Page 16 of 21 

 

sure if Silvers has criminal charges for drug possessions, but he knows there have been 
allegations. 

208 Redirect Examination 
208 He took notes. He prepared a report. His report says that Christine told him that she cooked 

on their return and everyone but the Victim ate, but it is not in his notes. James Whitson 
called and said the body had been moved. James was not there on Sunday morning. 

209 There was no other evidence to support the idea his body had been moved. Stephanie and 
her car were not there. He does not know if the syringes that were tested were the exact 
syringes that were used the day before. The lab report did state residue amount. The lab was 
unable to identify the residue. He does not know if the spoon was still under the bathroom 
sink that morning. He was not made aware of that until later. He does not know what 
amount was in the spoon or what happened to it. He does not know if it was still there. 

210 Recross Examination 
210 He likely completed his summary later the same evening, but he is not sure. Standard 

procedure is to provide the report to the medical examiner as soon as possible in a death 
case. He has no reason to believe the body was moved prior to his arrival, but he has no 
knowledge. He only found two syringes in the Victim’s coat pocket. He did not find any more 
in the bathroom or anywhere else in the house. He was not alerted to any other syringes. 

211 He was aware pretty quickly after the investigation started that Stephanie was using on the 
5th. He never looked in her car. He does not know what controlled substance, if any, was in 
the syringes. The spoon was not found. There would have been some device used to melt it 
down. He does not have independent knowledge that a spoon was used. He does not know if 
the Victim used any of it. He called Chief Dep. Farmer from the scene. 

212 Chief Dep. Farmer kept notes on his involvement. He relayed information to Chief Dep. 
Farmer as he got it. 

 

 

RANDALL SHUFFORD—Burnsville PD and Yancey County Sheriff’s Office 

Page # Description of Testimony 
212 Direct Examination Begins  
213 Shufford works at Burnsville PD and Yancey County Sheriff’s Office. He has been in law 

enforcement for 21 years. He was a lieutenant detective for Burnsville PD when he saw 
Pritchard. 

214-224 Voir Dire Outside Jury re: the facts of Pritchard’s 2010 case in which he was charged with 
two counts of possession with intent to manufacture, sell and deliver Schedule II (morphine 
and oxycodone); sale of Schedule II; and maintaining a vehicle for sale. Pritchard pled guilty 
to the charge related to morphine and maintaining a vehicle for sale. Ruling: Court admits 
evidence under 404(b) to show a common scheme/plan and to show malice, an essential 
element to the current charge. 

224 Direct Examination Resumes 
225 On January 26, 2010, he and the chief of police conducted a controlled drug buy with a CI, 

who called Pritchard via cell phone and asked if he would sell any drugs. Prichard agreed and 
set up a meeting at Fred’s Department Store parking lot. He arrived in a gray 2005 Ford 
Ranger Pickup. He got into the passenger side of the CI’s car. Prior to her arrival, they 
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searched her car. Pritchard left. They followed the CI back to the town hall. She turned over 
two 15 milligram morphine pills and four oxycodone pills. Pritchard was charged with 
maintaining a vehicle to sell controlled substance, and two counts possession with intent to 
manufacture, sell, and deliver, due to two separate types of pills. He was charged with two 
counts of sale and deliver, due to two types of pills. 

226 Pritchard pled guilty to maintaining a vehicle to sell controlled substance and to both counts 
of possession with intent to manufacture, sell, and deliver a controlled substance. He pled 
guilty to one sale of controlled substance, for the morphine. 

226 Cross Examination 
226 After Pritchard was charged, he accepted responsibility and entered a plea of guilty. The date 

was January 26, 2010. Shufford was not involved in the investigation of this case. He has no 
personal knowledge about the events occurring at Christine’s house on March 5-6, 2011. 

227 He has not had any conversations with anyone. He knows CR Hensley, or Charles Robert 
Hensley, Massey’s son or nephew. CR Hensley was always with Massey for most of his life. 
He has been involved in investigations where they made controlled buys from CR Hensley. 
He was a charging officer in 2011 or 2012 for drug charges in Yancey County. It sounds 
correct that he pled guilty to a felony sale for that. 

228 CR Hensley was charged with trafficking in opium, or heroin, sale and delivery of Schedule II 
controlled substance, and possession with intent to manufacture a controlled substance. The 
pills were hydrocodone. Charges stemmed from 6/29/2011. Tammy Ayers was the 
confidential informant. CR Hensley pled guilty to sale and maintaining a vehicle. 

 

 

XYLIAN MCBEE—Medical Records Administrator at VA Hospital 

Page # Description of Testimony 
228 Direct Examination Begins  
229 McBee has worked at the VA Hospital since July 2013 as a medical records administrator 

maintaining the privacy and security of the medical records. She was originally a medical 
coder. Documents are stored electronically and are retrieved on paper. She maintains the 
records under her control and custody. She brought a copy of Pritchard’s medical records. 

230 Documents are admitted into evidence. On page 22, the local title is medical primary care 
telephone contact note. 

231 The date of entry was March 3, 2011. Under phone, it states, “Renew morphine LF 2-11.” 
The date at the bottom is 3/10, with “called in regarding above meds will forward to PCP” 
(primary care physician). Outpatient notes on Pages 24-25 are dated February 28, 2011. The 
label is Medication Active Combined and the line below it reads, “Active Outpatient 
Medication.” The highlighted medication is Morphine Sulfate 30 milligram SR tab, take one 
tablet by mouth every eight hours for pain. It is active. 

232 Cross Examination 
232 She is the custodian of the records and does not know anything about the case. She has not 

been involved in the investigation and has never spoken to Pritchard. She does not know him 
and has never interacted with him at the VA. She did not start working there until 2013. She 
was not keeping the records in 2011. She just knows what his record has been, as he has 
been treated there. He has been prescribed medications, including morphine sulfate 30 mg 
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SR tabs. She believes SR means sustained release, meaning it is released over a period of 
time. 

233 The instructions state take one tablet my mouth every eight hours for pain. It is for a slow 
release to assist with pain. The recommended use was not to take four at a time, crush, melt, 
and inject into arm. 

 

 

DR. BRENT HALL—Medical Examiner and Forensic Pathologist 

Page # Description of Testimony 
234 Direct Examination Begins  
234 Dr. Hall has worked at Pathology Associates of Boone since 1993. He looks at tissue that is 

removed from a patient and attempts to render a diagnosis as to what pathological process 
has taken place in the tissue. He oversees the running of the local labs at Watauga, Blowing 
Rock, Linville, Cannon Memorial Hospital in Linville, Blue Ridge in Spruce Pine, and Clinic Care 
in Burnsville. He was licensed to practice medicine in NC in 1988. He went to medical school 
at East Carolina and did his internship/residency at Duke. He also did a fellowship in Human 
Pathology at Duke and fellowship in Forensic Pathology at UNC Chapel Hill. 

235 He is board certified and has been since 1993. Not all doctors are board certified. He has 
testified over 50 times and was tendered as an expert in pathology and forensic pathology. 

237 Dr. Hall is qualified as an expert in forensic pathology. Lt. Higgins called him on 3/6/2011 at 
12:3 p.m. 0 to inform him that he had a 29-year-old decedent. He saw the body the next 
morning at 11:30 a.m. when he performed the autopsy. 

238 An autopsy is a complete examination. They get blood samples of the aorta and a piece of 
the liver for toxicology. He has performed over 3,000 autopsies. He took notes and prepared 
a report. The cause of death in this case was morphine toxicity or morphine overdose. 

239 Indirect findings were severe pulmonary edema and congestion, and acute bronchial 
pneumonia. Opiates are a respiratory depressant. They slow respiration, making the body 
starve for oxygen. For oxygenation of the tissues, the lungs open the air sacs or alveolar 
spaces, as well as the capillaries, the small blood vessels inside the lung to try to facilitate the 
exchange of oxygen. The capillaries often become leaky and protein fluid will leak from 
inside the blood vessels to the alveolar spaces or air sacs in the lung. This leads to pulmonary 
edema or heavy lungs. That protein fluid serves as a media for growth of organisms which 
leads to pneumonia. He found pulmonary edema and acute bronchial pneumonia in the 
lungs, which were related to the morphine toxicity. Morphine was also measured in the 
blood and urine. The aortic blood sample was positive for morphine. He tried to quantitate 
how much drugs are present by looking at blood from the peripheral blood vessel. There was 
a trace of morphine there. There were 15 mg/L of morphine in the urine. Morphine is 
metabolized in the liver and excreted through the kidneys into the urine. The cut off point 
for toxicity resulting in death is 14 mg/L. The Victim had 15 mg/L in his urine. 

240 Morphine is a Schedule II controlled substance typically used to treat pain. In some people it 
can cause a feeling of euphoria. Each person has an individual reaction and tolerance. Drugs 
can act differently on different people considering how much morphine each person took 
and the route of administration (orally or injected) Was it diluted? Did it go directly in the 
vein? Did it go into the surrounding soft tissue? During the external exam, he noted 
abrasions, an ulcer of the left heel, and needle marks in the area of the arm and left forearm.  
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241 The abrasion on the heel is consistent with shoes rubbing. At the time of the autopsy he was 
a pathologist at various hospitals and served as the ME and regional forensic pathologist for 
five counties. He is no longer the ME. He served for 20 years in Boone and prior to that for 
three years in Durham. He still performs autopsies. During this autopsy, he detected alcohol 
at 40 milligrams per deciliter, which is .04 percent on the breathalyzer scale - not a cause of 
death. 

242 Cross Examination 
242 He was ME in Watauga, Ashe, Avery, Mitchell, and Yancey. He resigned in June 2013. On 

March 6, 2011, Lt. Higgins said he had a 29-year-old deceased male who had been recently 
released from jail with a history of drug abuse. He was aware of the background of drug use 
before he looked at the body on March 7th. 

243 He never went to Christine’s home. The body was transported by Yancey Funeral Service. He 
does not know where they took it prior to taking it to Boone or to how many places. He got it 
on the next day, March 7th. He looked at the body 24 hours later. He did not talk to any 
family members prior to the autopsy. He may have talked to Chief Dep. Farmer. 

244 If Sheriff Department notes indicate he had a conversation with Chief Dep. Farmer, it is likely 
he did, but he does not remember what was said. He is familiar with Chief Dep. Farmer and 
has worked with him before. He never saw any of the needles. Prior to this morning, he was 
not aware of the results of the tests done by the lab. He is aware that they found a residue 
amount, but no controlled substances in those syringes. 

245 He is aware that the Victim’s girlfriend described the substances going into his body by 
needles. He did not inspect or look at the spoon. He has no personal knowledge of how 
these drugs were ingested by the Victim. He found needle marks, but the morphine could 
have been injected or taken orally. He did not note residual pills in the gastric contents. He 
does not know what time or how the drugs were taken. 

246 He does not know if that happened earlier or later on March 5th, and he has no way of 
knowing the time/manner the pills were taken. Irene Coffee assists with autopsies, and 
Katelyn Mack was a student from ASU, who observed autopsies. They did not perform the 
autopsy in this case. He does not know the time the Victim died. Defendant’s Exhibit #2 is a 
copy of the death certificate that he signed on March 6, 2011. On the back is a supplemental 
death certificate. They are two separate documents. 

247 He determined that the time of death was eleven o’clock based on information given to him 
by Lt. Higgins or Chief Dep. Farmer. He did not talk to anyone else in Yancey County about 
details of the Victim’s death. On the supplemental death certificate, the time was changed to 
a.m. The autopsy was performed on March 7, 2011. The report on the autopsy was signed on 
May 31, 2011 and that was when he determined that the cause of death was morphine 
toxicity. 

248 When he signed the initial death certificate on March 16th, as a result of his autopsy, he 
initially marked that the cause of death was pending. He had not made any type of 
conclusion at that point. He amended and signed it on July 15th after receiving the toxicology 
report. The toxicology report indicates 15 mg/L or morphine in the urine. It also indicates 
that the Victim had .04 alcohol or ethanol level (40 mg per deciliter).  

249 24 hours after his death he determined that there was a .04 alcohol level. There is no 
metabolism of alcohol after death. At some point if someone stops drinking and they are still 
alive, after a few hours their alcohol level starts to go down. The .04 could be anywhere on 
the bell curve distribution of the blood alcohol level. If you had a urine alcohol level to 
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compare, you can tell which side of the curve the metabolism rate was on, whether it was 
going up, plateauing, or coming down. 

250 A urine alcohol test was not done. There is no way to know what level of metabolism the 
Victim had at the time of his death. The standard for a drunk driving charge in NC is .08, 
double the Victim’s level at the time of death. It is highly individualistic to say how long it 
would generally take for one at .08 to dissipate to 0 after a person has stopped drinking. It 
depends on how well the person’s liver can metabolize the alcohol and how well the heart is 
working to pump blood through the liver. There are a lot of variables. 

251 Looking at a study about alcohol in the system and dissipation rates (provided by defense 
counsel), he agrees in general that alcohol is metabolized at a rate of .015 per hour. Two 
hours would be .03 and three hours would be .045, four hours would be .06, and eight hours 
would .12. Twelve hours would be .18. 

252 That is a fair metabolism rate of alcohol in a given hour. It is possible that at the time the 
Victim went to sleep, if he did not drink for at least 12 hours before his death, and his rate at 
death was .04, he could have been a .18 or higher alcohol. He could have been more than 
two times the legal limit to drive when he went to bed on March 5, 2011. He has no way of 
knowing when he last drank, how much, and the manner he drank any alcohol that day. A 30 
mg of morphine time release means it is released over an extended period of time, so the 
absorption is over a longer period of time than a typical tablet. 

253 They are supposed to be taken orally with relief over a period of time. A responsible medical 
professional would not recommend that one crush a pill, turn it into fluid, and then inject it 
into an arm. When it is crushed, liquified, and injected intravenously, it is released much 
quicker—all at once rather than over an extended period of time. It is not smart to combine 
morphine pills and alcohol because alcohol is also a central nervous system respiratory 
depressant. Mixing the two can kill you and one by itself can kill you. 

254 Any amount of alcohol mixed with morphine could be fatal, even much lower than the 
numbers he was talking about. The literature supports that mixing alcohol with morphine 
can cause death. In his opinion, the risk of the impact (of death) of mixing alcohol with 
morphine with the method of injecting morphine is greater. Prior to the autopsy, he was not 
aware that the Victim had been drinking alcohol. He did not know anything about that until 
he got the toxicology report after March 7, 2011. When he received the report, he did not 
know about the background or length of time that the Victim had been drinking over, how 
long it had been since he had stopped drinking, or how long he had slept before he died. 

255 After he got it back, he did not follow up to determine how much the Victim had been 
drinking. He makes his determination based upon the levels in the system at the time of 
death. He did not go outside of the documents he had to make any determination as to how 
much the Victim had been drinking on March 5th. He is not aware that not a single witness 
has given any evidence that the Victim had been drinking the day before he died. The alcohol 
got into his system somehow.  

256 He did not go to this scene. For the last 100 autopsies he has done, he has only gone to the 
scene in a few cases. Generally, people in his work do not go to the scene and they are not 
required to go to the scene. He is paid to do the report, investigation, and autopsy. 

257 He received $75.00 for the report and $1,000.00 for the autopsy. He reimbursed the hospital 
$500.00 for the use of their facilities. There is no particular reason that he did not go to the 
scene in this case. He was charged with DWI at that time. He does not agree that it was 
because his license was suspended at the time. He is not prepared to discuss why he 
resigned. He has conducted more than 3,000 autopsies. 
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258 He is not aware of ever making a conclusion in an autopsy of an overdose or toxicity and 
being corrected at a later time. (Objection to question about this happening in a case in a 
hotel in Boone is sustained. Objection to question about this happening where a couple was 
ruled to die from overdose and it was in fact carbon monoxide poisoning, is sustained). His 
opinion is that the Victim died of morphine toxicity. At some point the Victim could have had 
a high level of alcohol before his death. 

259 Redirect Examination 
259 There was no reason for him to go to the scene. The first half of the bell curve is blood 

alcohol rising, the top is the plateau, and the last half of it is the blood alcohol being 
metabolized and going down. Without a measure of blood alcohol level, you can’t tell if it is 
going up or down. There is no way for him to determine what this blood alcohol level would 
have been ten hours earlier or twelve hours earlier. Blood alcohol does not plateau as soon 
as you stop drinking. Blood alcohol continues to rise for some period of time. But for the 
morphine in the Victim’s system, there is no other explanation for why he would have died. 

260 The levels of morphine that he found in the Victim’s system were fatal. 
260 Recross Examination 
260 If one stops drinking, shortly thereafter they would reach the plateau. You would not expect 

it to still be increasing to the plateau 12-14 hours later. More likely it would be on the way 
down. 

 

 

 

Page # Description  
260 STATE RESTS 

261-266 Defense Motion to Dismiss is denied. 
267 DEFENSE RESTS 

267-289 Charge Conference and Jury Instructions 
290-292 Verdict: Guilty on Second-Degree Murder, Guilty on Felony Delivery of Morphine, a Schedule 

II Controlled Substance, Guilty on Possession with Intent to Deliver Morphine, a Schedule II 
Controlled Substance, and Guilty on Knowingly Maintaining a Motor Vehicle. 

293-296 Roy Russell Wilson (father of Whitson) testifies re: restitution 
297-302 Sentencing: On the Second-Degree Murder, the Court sentences Pritchard to 170-213 

months, with credit for 868 days. On the Possession with Intent to Sell and Deliver, the Court 
sentences Pritchard to 10-12 months, to run concurrent to the previous sentence. The Court 
arrests judgment on the Delivery charge. On the Maintaining a Vehicle for Controlled 
Substances, the Court sentences Pritchard to 120 days to run concurrent to the other 
sentences. On the case Pritchard was on probation for—10 CRS 50162, Pritchard admits to 
the allegations of new charges. The Court sentences him to serve the suspended sentence of 
12-15 months, with credit for 23 days. This sentence runs consecutive to the other sentences 
entered today. 

 END OF TRANSCRIPT 
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(April 14, 2014) 1 

  THE COURT:  Members of the Jury, the Court needs to hear some motions.  2 

We need you to step outside the courtroom and thankfully it is not raining.  We don’t have a 3 

jury assembly room for you.  It is not appropriate for you to be here when these motions are 4 

heard.  I want you to be back here and in your seat at 11:00.   5 

(All prospective jurors leave the courtroom) 6 

  THE COURT:  Is there anybody in the courtroom who has been summoned 7 

for jury duty?   No one appears to be here who has been summoned. I take it we would have 8 

them back in their seats at 11:00.   If you would post some people at the door to make sure 9 

that the jury does not come in.   10 

 All right, what motions do you have? 11 

  MR. HOCKADAY:   The first motions I think we need to address are several 12 

that I filed before the last term this matter was set for trial back in February.  They were 13 

filed I believe on February 24.  Specifically a motion in Limine.  Your Honor we are asking 14 

that the Court make some determination and we are objecting to any statements in this case, 15 

obviously we have the deceased Jonathan Whitson.  We have statements from the deceased 16 

Jonathan Whitson.  There were interviews of several witnesses in the case.  One being 17 

Christine Angel, the deceased grandmother.  One being Stephanie Whitson, the deceased’s 18 

girlfriend.  And one being Nathan Angel, also a relative.  They were all interviewed after 19 

Mr. Jonathan Whitson passed on March 6, 2011.  The discovery that was provided included 20 

statements that each of these three individuals had made attributed to the deceased.  I have 21 

copies of those statements from Christine Angel, Stephanie Whitson and Nathan Angel.  22 

And also Nathan Angel is also deceased since my client - well it was about the time my 23 

client was charged.   24 
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 We are arguing that none of those statements would fit any hearsay exception.  One 1 

of the issues in this case obviously is whether my client made either a sell or a delivery of a 2 

controlled substance, Schedule II, to the deceased.  The statements of particularly Stephanie 3 

Whitson and Mr. Nathan Angel go directly to that point.  We would say and contend that 4 

there is no hearsay exception.  They are not excited utterances, they are not made for any 5 

purpose of medical treatment.  We would say and contend they are not even present sense 6 

impressions.  Statements are whether deceased came to these individuals and said, I got 7 

these drugs from my client, the Defendant John Pritchard, at some time after the State is 8 

contending that this transaction occurred.   We would know of no exception of his state of 9 

mind, simply these are not trustworthy statements as to the purpose of hearsay rule to insure 10 

that any out of court statement in the trustworthy.   We of course will argue that trial beyond 11 

just these statements, these are interested witnesses that are going to be testifying on behalf 12 

of the State.  But we had no opportunity to cross examine those statements.  They do not fit 13 

within the hearsay exceptions.  They are not trustworthy. 14 

 Again, Mr. Jonathan Whitson is deceased and even one of the declariants Mr. 15 

Nathan Angel was the gentleman that was interviewed that was part of the discovery is now 16 

deceased since his statement was taken.  And we – before we pick a jury want to be clear 17 

about what may or may not be admitted, particularly as we begin the trial in defense of this 18 

case knowing what may or may not be admitted as any statement attributed to the deceased 19 

Jonathan Whitson in this case.  20 

That is our motion.  I know Mr. Holmes has filed a separate motion 404-B notice 21 

that I received Friday about 1:00.  I will respond to that after he makes his argument.  But 22 

specifically as to these specific statements, our motion in Limine, we are asking for some 23 

instruction from the Court as to whether these statements are admissible.  And we are 24 

objecting to the admission of these statements from Nathan Angel, even from the officer to 25 
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reference that he interviewed him and this is what was said, since Mr. Angel is deceased. 1 

Anything that Christine Angel may say, she was interviewed I think by law enforcement, 2 

also reviewed by Mr. Holmes, a second statement was provided, and any statement from 3 

Stephanie Whitson that the deceased gave her. 4 

The point being these would go directly we think to the truth of the matter if they are 5 

admitted because the specific crime charged is whether he delivered, and then of course that 6 

relates to the second degree murder charge as to whether the delivery of the controlled 7 

substance was eventually the proximate cause – so we think certainly those statements go to 8 

the truth of the matter that is asserted by the state, and therefore would not fit any exception.  9 

We would ask that those be prohibited from being spoken about, talked about, referenced at 10 

all during the trial of this case.  11 

 THE COURT:  Is Christine Angel subpoenaed to testify and is Stephanie 12 

Whitson subpoenaed to testify? 13 

 MR. HOCKADAY:  Yes sir, and I have been handed again, Mr. Holmes has 14 

a previous witness list and they are two of the individuals they have listed as witnesses that 15 

will testify.  I know they are going to testify about other things they observed, that is fine.  16 

Specifically the statements of the deceased is the issue we have.  17 

 THE COURT:  Mr. Holmes.  18 

 MR. HOLMES:  Your Honor we hearsay statements in several people’s 19 

statements.  One other one that Mr. Hockaday didn’t mention is Floyd Ayers, there are 20 

hearsay statements in that one as well.  So I am thinking it would make more sense to take 21 

each statement one by one as they come up in each person’s statement that they gave to law 22 

enforcement, and determine the individual whether or not they fit in any exception.  I 23 

maintain that several of them do fall into exceptions, and they are different ones.  If we 24 
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could do that, that would be a better way to approach this as opposed to a blanket, they 1 

should come in or they shouldn’t come in.  2 

 THE COURT:  Can you address any of the exceptions under the hearsay rule 3 

at this time, or do you need to see what the evidence shows?  4 

 MR. HOLMES:  Well I have, I mean I – for instance Floyd Joseph Ayers, the 5 

first witness the state is going to call.  And there are a few statements in his statement to law 6 

enforcement.  For example the first one would be that when he had picked the deceased up 7 

that Jonathan Whitson, the deceased, stated to him that he wanted to go to Christine Angel’s 8 

house.  That is a hearsay statement.  I think it would very clearly fall within 8033, as a then 9 

existing mental, emotional, or physical condition.  Right in this rule it says, parenthesis, such 10 

as intent, plan, and clearly his desire to go to Christine Angel’s house that statement would 11 

fall directly into 8033 as to intent or plan at that time.  So I would maintain that very clearly 12 

would fall within the exception.  13 

 THE COURT:  What do you say about that Mr. Hockaday? 14 

 MR. HOCKADAY:   I did not – Mr. Ayers, did not object to that specific 15 

statement because that really wasn’t addressing the issue of any of the elements that the state 16 

is trying to prove.  So that particular statement I did not file an objection to. 17 

 THE COURT:  We are talking about Christine Angel, Stephanie Whitson, 18 

and Nathan Angel.  19 

 MR. HOLMES:  Are you going to object during trial to his – to Floyd Ayers 20 

hearsay statements? 21 

 MR. HOCKADAY:  The one you mentioned specifically I do not object to.  22 

  MR. HOLMES:   That in particular. I would say we move on to the next one.  23 

The next hearsay statement to Floyd Joseph Ayers statement is that the deceased told him 24 

that he had just gotten out of jail, he was walking down the side of the road somewhere. 25 
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Again that would be hearsay, I would maintain that its presence sense impression he is 1 

describing an event or condition as it is happening.  He is being released and he is walking 2 

out side of the road.  3 

 MR. HOCKADAY:  We do not have any objection to any evidence about the 4 

fact that the deceased was just getting out of jail, he had been in jail and why, and he was 5 

walking down the road.  6 

 MR. HOLMES:  The next one would be Floyd Joseph Ayers testimony that 7 

the deceased told him that he, the deceased, had been clean the whole time he was in jail and 8 

that he planned to stay sober.  Again, I would say that is existing mental, emotional, and 9 

physical condition.  803.3 I think arguable, be 803.1 is a present sense impression as well. 10 

But I think 803.3 is directly on point as it again addresses that statement his intent and plan 11 

mental feelings, bodily health at the time.  12 

 MR. HOCKADAY:  We would object to the testimony that the deceased is 13 

saying that he had been clean the whole time that he had been in jail and planned to stay 14 

sober.  That clearly goes to the issue of whether there was use of controlled substance in this 15 

case.  If they can show that my client delivered that and whether that was a proximate cause 16 

of this gentleman’s death. 17 

 MR. HOLMES:  And again the rule, quote unquote, statement of the 18 

declariants  then existing state of mind, emotions, sensation, or physical condition, which I 19 

would contain is directly on point. 20 

MR. HOCKADAY:  We would say and contend that is a description of  21 

apparently by the decedent of what had occurred or not occurred while he was in jail, which 22 

was prior to, I think the evidence would be he was released around 7:30 that evening I 23 

believe that is from Buncombe County.  He was not picked up until after midnight.  There 24 

would certainly have been time that had elapsed from when he was released until the time he 25 
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was picked up sometime after midnight this statement was supposedly made.   I don’t know 1 

how that is a present sense impression or state of mind because it certainly was not an event.  2 

He is describing something that has happened in the past allegedly and we would object to 3 

that. 4 

  THE COURT:  I will reserve ruling on that particular one. All right, Mr. 5 

Holmes what about --.   6 

 MR. HOLMES:   Christine Angel - the hearsay statements she gave initially 7 

to law enforcement (Pause) 8 

 MR. HOCKADAY:  They are just saying that the deceased reportedly made 9 

to Christine Angel between where he was sleeping and going to the bathroom, that he loved 10 

her.  It is alleged by her that he said that three separate times.  We would be objecting to that 11 

statement.  I don’t’ know how that is relevant to any of it with these proceedings. 12 

 MR. HOLMES:  I am not going to argue that Your Honor, it is not a 13 

necessary statement as far as I am concerned.  14 

 MR. HOCKADAY:  I am not aware of any other statement Ms. Angel plans 15 

to testify to in this case.  We would make for the record we are contending she has made two 16 

massive different statements.  And we don’t know what we are going to get today,  or this 17 

week.  So our concern would be that Ms. Angel would not get on the stand and attempt to 18 

make any other statement that the deceased has reportedly made to her.  That her testimony 19 

is limited to whatever she observed, saw, heard, but not anything he said. 20 

 THE COURT:  Motion will be allowed as to Christine Angel, specifically she 21 

shall not be allowed to testify concerning statements made by the defendant.  Mr. Holmes 22 

advise her of that.  I don’t want there to be a mistrial because she was not told that.  23 

 MR. HOLMES:  We can do that. That would take us to Stephanie Whitson.  24 

There is only one hearsay statement in her statement to law enforcement.  I will read you 25 
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what the report says. Stephanie Whitson states that Jonathan, the deceased, told her that the 1 

defendant had wanted him, the deceased, to buy morphine for $8.00 a piece and sell them 2 

for $15.00 a piece.  Whitson states that she believed Pritchard had given Jonathan the tablets 3 

on 3/5/11 due to Pritchard had told Jonathan he would help him out since he had been in jail 4 

and not had anything.  So essentially it is the defendant’s – the deceased statement that 5 

Pritchard wanted him to buy morphine for $8.00 a piece and sell them for $15.00 a piece.  6 

And then the statement that the Defendant had told the deceased, this is the deceased saying, 7 

telling her this, that he would help him out and had been in jail. Help him out because he had 8 

been in jail and hadn’t had anything.  It is essentially hearsay within hearsay.  And just start 9 

with parts of it it would – I think you get over the first aspect of hearsay against the party 10 

which clearly apply if the defendant made these statements, which leaves us then with the 11 

remaining hearsay.  With respect to that I would say that the statement is not being offered 12 

for the truth of the matter asserted.  Her statement that Pritchard had said that he wanted him 13 

to buy morphine for $8.00 a piece and sell them for $15.00 a piece, we are not trying to 14 

prove that.  That is not the truth – we are not trying to prove that whether that is true or not. 15 

 And with regard to the second statement that Pritchard was trying to help him 16 

out since he hadn’t had anything I would argue again we were just trying to corroborate that 17 

he had – well delivered the drugs to the deceased.  To the first statement we would say it is 18 

not to the truth of the matter asserted.  The second statement is the admission of a party and 19 

then we have got that he was trying to help him out because he hadn’t had anything in jail.  I 20 

would say present sense impression would be the hearsay exception that would apply 21 

because the deceased is describing or explaining the event or condition at the time this 22 

happened.  23 

 THE COURT:  I am going to reserve ruling on that statement.  24 

 MR. HOLMES:  Both of them or the whole thing together? 25 
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 THE COURT:  Yes, unless she is your first witness out of the box.  I want to 1 

look at exactly what you are talking about.   2 

 MR. HOLMES:  I have got it sorted out, it just took me a minute to get there.  3 

Do you want me to go over it again, or do you just want to reserve ruling? 4 

   THE COURT:  I am going to reserve ruling, unless she is witness Number 5 

1. 6 

 MR. HOLMES:  No, it is third I believe. 7 

 THE COURT:   Mr. Hockaday, do you have anything you with to say. 8 

 MR. HOCKADAY:  We would object to those statements.  Again we – direct 9 

to whether there was delivery or not, and any statement reportedly made by my client to Mr. 10 

Whitson the deceased, that a sell certainly applies, and if it is believed by the jury the 11 

statement is too vague, and delivery was yours, but you can do with it once it is delivered.   12 

So I think it does go directly to the truth of the matter asserted.  And then that I will try to 13 

help you out, if Jonathan as allegedly told Stephanie, I want to try to help you out, that 14 

certainly implies there was a delivery, that is why I would be giving it to you. So we would 15 

certainly say and contend that is hearsay.  16 

And then in that same statement on the first page of it, there is another statement she 17 

says, Jonathan and her talked, and Jonathan told her that Johnny Pritchard was coming up 18 

Marion Mountain, Pritchard was suppose to call when he got home.  We would say and 19 

contend that is a hearsay statement, there is no exception and that should be precluded.  Ms. 20 

Whitson should be precluded in her testimony about that during the trial.  21 

 MR. HOLMES:  That would be the third, Stephanie Whitson.  22 

 THE COURT:  Do we have copies of the statements.  I will look at those 23 

during – while we are doing other things, while you are picking the jury.  24 

(GRAND JURY REPORT) 25 
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 MR. HOLMES:  Your Honor, he is deceased, the State is not going to 1 

introduce his statements.  2 

 THE COURT:  That motion is moot.  3 

 MR. HOCKADAY:  Nathan.  4 

 THE COURT:  They are not going to offer any statements that he made prior 5 

to his demise.  6 

 MR. HOCKADAY:   And no officer would be testifying to that.  Your Honor 7 

if I can have a moment to talk to my client.  8 

(Pause) 9 

 MR. HOLMES:  I guess that would be all the hearsay statements addressed 10 

from the Defendant’s motion.  That would leave us with the motion that I filed Friday.  11 

Specifically I filed a notice of introduction of 404(b) evidence and a motion in Limine for 12 

introduction of 404(b) evidence.  I would point out that I don’t believe that I was required to 13 

give notice, bit I did label it as notice of introduction.  And specifically they 404(b) 14 

evidence.  15 

 THE COURT:  In which case file? 16 

 MR. HOLMES:  It should be in both 11 CRS 304 and 305.  Specifically what 17 

we would be asking to introduce Your Honor is the Defendant is currently on probation for a 18 

conviction of sell and delivery of morphine.  Now the defense has obviously been aware of 19 

that since the beginning of the case.  I believe Mr. Hockaday represents him on probation 20 

violations.  They are aware of the conviction, but specifically the new detail I guess is that in 21 

looking at the old report for the old conviction it jumped out at me that the Defendant had 22 

used his silver grey Ford Ranger Pickup truck during the commission of that prior offense, 23 

and during the commission of this current charge.  And that is directly relevant and on point 24 

for the State’s case of maintaining a vehicle for the purpose of keeping and/or selling 25 
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distributing controlled substances as it shows the defendant’s use of the vehicle over a 1 

period of time.  So essentially we are asking to introduce the prior conviction under 404(b) 2 

as well as the limited circumstances surrounding that conviction to be – by limited 3 

circumstances I mean specifically that he used the silver grey truck during the commission 4 

prior and during the commission of this one.   5 

Now it also I believe the prior conviction would also be relevant to the issue of 6 

malice for the State’s case.  In the same way that a prior conviction for DWI would be 7 

relevant to the issue of malice in a felony DWI case.  So I think it goes to a couple of issues 8 

for the state, but I think primarily malice and – the malice in maintaining a vehicle charge.  9 

And just specifically the 404(b) speaks to the Defendant’s motive of which I think it would 10 

be relevant to his motive opportunity and goes as well to his intent, plan, and even his 11 

identity.  So I think it is a number of 404(b) issues as well as being directly relevant to 12 

several of the elements in the State’s case.  13 

 THE COURT:  Mr. Hockaday. 14 

 MR. HOCKADAY:  Your Honor, 404 talks about character evidence and the 15 

evidence of any other crime, or act as a general rule are not admissible to prove that his 16 

character to show that he acted in conformity with what we are looking at here this week, 17 

unless you find some exception.  I was made aware of this on Friday, Mr. Holmes did call 18 

me and brought me the motion I discussed it with my client.  I was not the attorney in the 19 

separate case, he had separate counsel, perhaps Mr. Laws.   20 

We would respond as follows.  This is a totally different set of circumstances.  I 21 

don’t believe there is any evidence in the case that we are going to be hearing this week any 22 

reported sell.  The case I am looking at discusses a sale he plead guilty, he is on probation 23 

for a sale of schedule II.  I am not aware of any evidence in this case, even indirectly argues 24 

there was a sale in this case.  25 
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In addition the maintaining a vehicle charge if the argument is, well it helps us for 1 

that charge because we really didn’t have anything.  That case was specifically dismissed in 2 

his prior case he did not plead guilty, was not found guilty, and is not on probation.  Any 3 

type of maintaining a vehicle case out of the 2010 circumstances, which I have been made 4 

aware of.  In addition on maintaining you got to have prior use of that for the purpose – and 5 

of course in that case the argument was it was a sale. This case I assume the argument is a, 6 

what I have seen so far is a delivery.  Certainly we would say that is simply not sufficient, 7 

not enough, there is not any evidence of any kind of pattern or this was the way this guy 8 

operated.   9 

The two cases are completely different.  Specifically in the prior case any evidence 10 

of the use of that vehicle, maintaining a vehicle was right out dismissed by the State when 11 

he plead – 12 

 MR. HOLMES:  That is not true, he was convicted of maintain.  13 

 MR. HOCKADAY:  I  stand corrected.  I understood he was on probation for 14 

the sale, the alleged two sales.  But nonetheless there is still no evidence as a result of the 15 

prior case that would show any type of pattern, plan, intent, motive, I am not aware of any 16 

evidence in that case that would be – could be used in this case to show that was an intent, 17 

plan, for how he operated because I don’t believe in this case there is any evidence that there 18 

was any kind of sale.   And in addition, as to the issue of malice I am not aware.  If the 19 

argument is what malice issue on murder I don’t know how that shows whether or not a 20 

vehicle was used or not.  Goes to an issue of criminal intent or recklessness, or more than 21 

simply a delivery.  I don’t know that the use of  a vehicle or non use of a vehicle has 22 

anything to do with the malice issue on a murder II.  So we would say and contend it is not 23 

admissible on that case.  We would object to any evidence from the 2010 case pled January 24 
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of 2011 in which he was convicted of a prior sale of a controlled substance, we believe 404 1 

is not allowable.  2 

 MR. HOLMES:  Just to be clear, he was convicted of sell and delivery, so the 3 

fact that it is money exchanged hands I don’t think should mean that it is factually, or that it 4 

is not significantly factual distinguishable from current offense.  5 

 THE COURT: The current offense, nobody exchanged money. 6 

 MR. HOLMES:  Correct, and I don’t have in the current offense is delivery.  7 

There is no evidence of remuneration.  So they are similar, and in looking at 404(b) I know 8 

the Court is supposed to look at the similarity of the factual situations as well as temporal 9 

proximity.  And with regard to similarity in facts it is a sell and delivery, and on that prior 10 

occasion he is delivering morphine which is the same substance we have here, and he is 11 

using his truck to drive to a location which is what he is doing here and delivering, which is 12 

what he did here.  So I believe there is a significant factual similarity and with regard to 13 

temporal proximity, the conviction occurred two months prior to the date of offense for this 14 

charge.  And the actual date of offense was January 26, 2010.  The date of offense for this 15 

charge was March 5, 2011.  So about a year and two months apart, which is not an 16 

extremely long time. 17 

 THE COURT:  Is it possible that the Supreme Court or maybe the Court of 18 

Appeals has some opinion on this.  The connection and – as to how it is a MO, or intent, 19 

plan or preparation, it seems a little tenuous.  You have to use some kind of automobile if 20 

you are going to deliver it. Does it matter whether you are using a Ford Ranger or a Chevy 21 

Impala?  22 

 MR. HOLMES:  Well it does with regard to the State’s maintaining a vehicle 23 

case.  Because we have to specifically show that over a period of time he was using a 24 

specific vehicle to engage in this behavior of sell or delivery of drugs.  25 
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THE COURT:   He was convicted of using that vehicle after he allegedly did  1 

what he did in this case in January of 2010. 2 

MR. HOLMES:  The old one is January of 2010.  The new one is March 5,  3 

2011.    4 

 THE COURT:  So he did the old one in January of 2010. And he still had the 5 

truck and used the truck again March of 2011. 6 

 MR. HOLMES:  YES SIR. 7 

 THE COURT:  But again, maintaining a vehicle you have to describe the 8 

vehicle, that is relevant I suppose to the charges, whether it was – whether it forms the basis 9 

of an MO. 10 

 MR. HOCKADAY:   Your Honor we would argue that it does not.  It 11 

basically puts a conviction for the defendant in front of the jury without him getting on the 12 

stand, which he is not required to testify.  He may or may not, I mean that is the practical 13 

effect of what we are doing is, hey jury guess what, we have got a prior, and he is sitting up 14 

here again.  And that is the prejudice to my client, particular in light of the fact he is charged 15 

with maintaining a vehicle in this specific case.  So with the other arguments we are 16 

objecting to it.  17 

 MR. HOLMES:  I would contend it is not all that unusual, as I said, speaking 18 

about the DWI convictions coming in on Melony, in a DWI fatality that is not uncommon.  19 

 THE COURT:   Again I will ask you if you have some cases I could read? 20 

 MR. HOLMES:  I did not pull any case law Your Honor. We could attempt 21 

to find something between now and  - actually that would be a completely different witness 22 

for the State, that would be the officer. 23 

 THE COURT:  All right, what I am going to do.  I am going back to the 24 

green book, maybe the brown books and look and see what is out there.  In the meantime 25 
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let’s not talk about it when you are picking the jury.  I guess the evidence we have gone in 1 

through which witness? 2 

 MR. HOLMES:  It would be a ninth witness that is actually not on that copy.  3 

 MR. HOCKADAY:  It would not be today?  4 

 MR. HOLMES:  No.  5 

MR. HOCKADAY:   As long as there is no argument during jury selection.   6 

Would ask you to table that issue, and as you – we would object to there being any reference 7 

to that, hey he has done this before, while we are making statements to the jury or asking 8 

questions.  9 

 MR. HOLMES:   And truthfully this kind of touches on something else that 10 

we maybe we should address as we are going over all this. Both Robie Brown and Stephanie 11 

Whitson would both I believe be testifying that there have been other instances of Mr. 12 

Pritchard delivering or selling morphine or controlled substances.  So thinking that is not the 13 

only witness the State has that is touching on prior bad acts.  Those are all – Robie Brown’s 14 

statement, I mean that is in Robie Brown’s statement and that is in Stephanie Whitson’s 15 

statement to law enforcement, so the defendant’s are aware of those. 16 

 MR. HOCKADAY: We are aware of those and plan to object to those if 17 

testified to, depending on what they testify to. 18 

 THE COURT:  Stay away from it. You are not to make statements at jury 19 

selection, we will look into it. 20 

 MR. HOLMES:  Your Honor, when you say stay away from it am I – are you 21 

wanting me to stay away from all three of those persons statements regarding prior 22 

conviction – not prior conviction, specifically prior acts of a similar nature.   I guess that is 23 

what I am asking because I was planning on mentioning Robie Brown’s and Stephanie 24 
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Whitson’s statements about prior occasions.  In light of the statement I wanted to make sure 1 

I was – 2 

 THE COURT:  This is different from the conviction? 3 

 MR. HOLMES:  Yes sir, these are not the convictions, these are the prior – 4 

Robie Brown specifically witnessed a delivery or sale, it is not clear in her statement.  5 

 THE COURT:  You are going to say his MO is to ride around in a Ford 6 

Ranger and sell drugs. 7 

 MR. HOLMES:  Honestly I don’t know enough about what Stephanie 8 

Whitson would say about these prior occasions.  She mentions in her statement that it has 9 

occurred seven or eight times prior, but she has given me some details so I couldn’t tell you 10 

in this time what exactly she is going to say in terms of describing these prior acts.  11 

 MR. HOCKADAY:  Exactly, there is not information specific on her, and 12 

Robie Brown’s statement isn’t even signed.   13 

 MR. HOLMES:  That is the officer – 14 

 THE COURT:  It is hard for me to rule on the statement if it is inadmissible 15 

when I haven’t seen the statement and we don’t know.   Am I missing something here?  16 

 MR. HOLMES:  No, I have got three potential who are all saying, describing 17 

prior bad acts.  Like I said I mean I – 18 

 THE COURT:  Was the MO the same, you don’t know so what other 19 

exception.  20 

 MR. HOLMES:  I guess he can object, we will excuse the jury and get her 21 

testimony and Your Honor can rule on it at the appropriate time.  22 

 THE COURT:  Okay, be quick on your feet there Mr. Hockaday and make 23 

sure nothing comes out before we have a offer of proof out of the presence of the jury.  If 24 

nothing else bring the jury back in please.  25 
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 MR. HOCKADAY:  Your Honor my client has asked me to address one 1 

matter with Mr. Holmes if I can talk with him.  2 

 THE COURT:   All right.  You all come on in.  3 

(ALL POTENTIAL JURORS  ENTERED THE COURTROOM AT APPROXIMATELY 4 

11:15 A.M. ON MONDAY, APRIL 14, 2014) 5 

  THE COURT:  Members of the jury I thank you for coming back in timely.  6 

We have one grand jury matter that has nothing to do with this case or any case that you 7 

might hear.  8 

(grand jury report) 9 

 Those of you on this side of the room, potential jurors, I want to welcome you.  You 10 

have been selected to possibly appear as jurors in this criminal session of superior court in 11 

Yancey County.  My name is Bill Coward, and I hale from Macon County, North Carolina.  12 

I have been assigned to preside at this session of superior court in your county by the chief 13 

justice of the supreme court of North Carolina.   14 

(Introduction of court personnel and preliminary jury instructions) 15 

(Jurors sworn) 16 

  THE COURT:  Ladies and Gentlemen, now that you have taken that oath you 17 

have become the most important people in Yancey County for a week.  Because of your 18 

status as jurors, it is important that you remember that during this week of court it is your 19 

duty to not talk among yourselves about the proceedings of this court or about the cases here 20 

for trial. And not talk with any of the parties, any of the witnesses or any of the lawyers 21 

about the case, or engage in any type of conversation with them even if it is just to pass the 22 

time of day.  I mention that in particular because you will no doubt see in the courtroom and 23 

about the courthouse lawyers, law enforcement officers and others that may be involved in 24 

the case to be tried this week that you would usually speak or be friendly with.  You may 25 
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think that you are avoiding you or being aloof.  I assure you that is not the case.  You should 1 

understand that it would be improper for them to be particularly friendly to you or to engage 2 

you in any conversation because of your special status as a juror.   3 

 The State of North Carolina and the parties in the case to be tried this week are 4 

entitled to jurors who approach their case with open minds and who agree to keep their 5 

minds open until a verdict is reached.  Jurors must be as free as humanly possible from bias, 6 

prejudice or sympathy.  They must not be influenced by preconceived ideas either as to the 7 

facts or as to the law. 8 

 You must not form an opinion or express an opinion about any of the cases that  are 9 

here for trial.  I am sure during the first step of jury selection the Court and the Lawyers will 10 

ask you questions. These questions are not designed to pry into your personal affairs, but to 11 

discover if you have any knowledge about the case to be tried, and if you have any 12 

preconceived notion or opinion that you cannot lay aside.  Or if you have any experience 13 

that might cause you to identify yourself with either party, in any case these questions are 14 

necessary to assure each party an impartial jury. 15 

 Now there may have been some publicity in a case at the time it happened or since 16 

then.  You must not permit anything you have read or heard or seen to influence your 17 

verdict, because what you have read, heard or seen was not under oath at this trial.  It is not 18 

evidence.  None of you would want to be tried based on what was reported by others outside 19 

of the courtroom.  Being fair minded persons, certainly none of us would rely on that kind of 20 

information in the trial of a case.  21 

 You must exclude all that you have seen, heard, or read and render a verdict based 22 

solely on the evidence brought out in court and the law I give you in my charge or 23 

instructions.  You may not let your present opinion or information influence your decision in 24 
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a case or let it prevent you from rendering any proper verdict required by the facts and the 1 

law.  2 

 Test for qualification for jury service is not private feelings of a juror, rather it is 3 

whether the juror can honestly set aside any such feelings, law and evidence and impartially 4 

determine issues. 5 

 Now in the process of selecting a jury, jurors may be excused by the Court for cause 6 

if there is a valid reason why he or she cannot serve.  In this counsel on each side makes use 7 

of  limited number without giving a reason for doing so.  If you are excused by one of the 8 

lawyers from serving on the jury, you should not be concerned about that or be upset with 9 

the lawyer who excused you.  The fact that the lawyer may excuse you in one case, does not 10 

mean the same lawyer will object to you serving as a juror in another case which is called 11 

for trial.  12 

 I hope you will enjoy your week of service.  You should not be scared or afraid of 13 

serving as a juror. We ask no more of you this week than that you use the same good 14 

judgment and common sense that you use in handling your own affairs last week and that 15 

you will use in the handling of your own affairs in the weeks to come.  I also hope that these 16 

introductory remarks will serve to make you feel at ease here, also that they would impress 17 

upon you the importance of jury service and acquaint you with what will be expected of you 18 

and the strength of your will and your desire to enter upon your duties with determination to 19 

discharge them honorably.    20 

 If you are selected as a juror you must wear a juror badge at all times unless I 21 

instruct you otherwise.  We will have a telephone call back service in the clerk’s office to 22 

keep you informed of our trial schedule, which I briefly described before.  Finally while I 23 

will endeavor at every juncture to make the most sufficient use of your time, please be 24 

229



23 
 
mindful that the court is a serious and sober process with great importance forevermore 1 

effecting the lives of people from your community.   2 

 Counsel approach please.  3 

(Attorneys approach the bench)  4 

  MR. HOLMES:  Now the District Attorney has called for trial the cases 5 

entitled The State of North Carolina versus John Herbert Pritchard.  The defendant in this 6 

case is John Herbert Pritchard.  With the defendant in this case is Danny Hockaday.  At the 7 

other table is the Assistant District Attorney Michael Holmes. And I am sorry I didn’t get 8 

introduced – 9 

MR. HOLMES:  Lora Farmer. 10 

THE COURT:  Lora Farmer.  And then Bob Orr is sitting here as Assistant 11 

DA also.  12 

  MR. HOLMES:   Actually Acting District Attorney Your Honor. 13 

  THE COURT:  The Defendant has been charged with Sell and Delivery of a 14 

Scheduled II controlled substance, Second Degree Murder, another charge of Delivery of a 15 

Scheduled II Controlled Substance, Possession with Intent to Manufacture Sell or Deliver a 16 

Schedule II Controlled Substance, and Maintaining a Vehicle for Controlled Substances.   17 

 The offense is alleged to have occurred in March of 2011.  The alleged victim of the 18 

offense is Jonathan Whitson.  The Defendant has entered a plea of Not Guilty.  After a jury 19 

has been selected an impaneled in this case you will hear the evidence.  The evidence is 20 

presented according to certain rules of law.  The judge enforces those rules and determines 21 

what evidence may be admitted.   22 

 After all the evidence has been presented, and after you have listened to the 23 

arguments of counsel, I will instruct you as to all of the law that you are to apply to the 24 

evidence in this case.  It will be your duty to apply the law as I give it to you, not as you 25 
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think the law is, or as you might like it to be.  This is important because justice requires that 1 

everyone tried for the same crime be treated in the same way and have the same law applied 2 

in each such case.  3 

 At this point you are not expected to know the law.  Counsel should not question you 4 

during jury selection about the law, except to ask whether you will accept and follow the law 5 

as given by the Court.   6 

 I will tell you now a few preliminary things about the law in a criminal case.  The 7 

Defendant has entered a plea of Not Guilty.  Under our system of justice a defendant who 8 

pleads Not Guilty is not required to prove his innocence, he is presumed to be innocent. This 9 

presumption remains with a Defendant throughout the trial until the jury selected to hear the 10 

case is convinced from the facts and the law beyond a reasonable doubt of the guilt of a 11 

Defendant.   12 

 The burden of proof is on the State to prove to you that the Defendant is guilty 13 

beyond a reasonable doubt.  A reasonable doubt is not a vain or fanciful doubt, it is a doubt 14 

based on reason and common sense arising out of some or all of the evidence that has been 15 

presented, or the lack or insufficiency of the evidence as the case may be. 16 

 Proof beyond a reasonable doubt is proof that fully satisfies or entirely convinces 17 

you of the Defendant’s guilty.   There is no burden or duty of any kind on the Defendant.  18 

The mere fact that the Defendant has been charged with a crime is no evidence of guilt.  A 19 

charge is merely the mechanical or administrative way by which any person is brought to 20 

trial. If the State proves guilt beyond a reasonable doubt, then the function of this jury by its 21 

verdict is to say guilty.  If the State fails to prove guilt, or you have a reasonable doubt, then 22 

of course you must say not guilty.  23 

 Madam Clerk, will you call twelve jurors.  24 

(At approximately 11:50 a.m. twelve jurors were called to the jury box) 25 
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  THE COURT:  Members of the Jury, we will now take our lunch time recess.  1 

During this recess and all other recesses that we have while the trial is in progress I instruct 2 

you it is your duty to carefully observe the cautions I am now giving to you.  3 

 During the course of the trial and including recesses, you should not talk with each 4 

other about the case.  You may only talk with each other about the case at the end of the trial 5 

when you go to the jury room to consider your verdict.  While it may be difficult for you to 6 

understand why you may not discuss the case among yourselves until it is finally submitted 7 

to you, please allow me to explain.  It would be unfair to discuss the case among yourselves 8 

before you receive everything necessary to reach a informed decision.  Until you are 9 

instructed to begin deliberations on your verdict, you should not form nor express any 10 

opinion about the case.  You should not talk or have any contact with any kind with any of 11 

the parties, attorneys, or the witnesses.  You should not talk to anyone else or allow anyone 12 

else to talk with you in your presence about the case.  If anyone attempts to communicate 13 

with you about the case, you must notify the bailiff immediately. If that person persists, you 14 

just simply walk away and then notify the bailiff. 15 

 Now in this age of instant or electronic communications research I want to 16 

emphasize that in addition to not speaking face to face with anyone about the case, you 17 

should not engage in any form of electronic communication about the trial, that includes 18 

twitter, face book, text messaging, and instant messaging, and blogging, and Google 19 

searching, any other form of electronic communication about the case. Any such discussion 20 

or communication could lead to a mistrial, which severely compromises the parties right to a 21 

fair trial.  22 

 Now you must explain the rule that I just stated for you to your friends and your 23 

family, because they may ask you what is the case about.  You will have to tell them that 24 

you can’t talk about it until it is over.  When your jury duty is completed you are certainly 25 
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free to, but you are not required to discuss the case freely and talk about your experiences as 1 

a juror.  2 

You should avoid watching, reading, or listening to any accounts of the trial that 3 

might come from any news media.  That is you should not read, listen, or watch anything 4 

about it that might be in the newspaper, radio, television, or on the internet.  Media reports 5 

may be incomplete or inaccurate.  You may only consider and decide this case upon the 6 

evidence received at trial.  If you acquire any information from an outside source, you must 7 

not report it to the other jurors, and you must disregard it in your deliberations.  Don’t pull 8 

out your I-phone and do a Google search about anything in this case.  If you become aware 9 

of any outside source of information, report that to the bailiff or to the Court at the first 10 

opportunity.  11 

While the trial is going on please do not go to the place where the case arose, or 12 

make any independent inquiry or investigation about this matter.  No internet research about 13 

this matter or anything related to it.  You are prohibited from performing any experiments.  14 

This case involves the scene of the events as they existed at the time, not as they exist today.  15 

Viewing the scene of the events of this case with pictures or other materials without the 16 

benefit of explanation in court is unfair to the parties.  We need you to decide this case based 17 

solely on the evidence that is submitted here.  18 

If you base your verdict on anything other than what you learned in this courtroom, it 19 

could be grounds for a mistrial.  Which means that all the work that you and your fellow 20 

jurors put into this trial will have been wasted.  It further means that lawyers, parties and 21 

judge will have to do this all over again.  Furthermore, if you communicate with others in 22 

violation of these orders, you could be held in contempt of court, that is why it is so 23 

important.  24 
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After you have rendered your verdict, as I have said, you will be free to do any 1 

research you chose or share your experiences or post anything, blog or whatever you want to 2 

do.  Keep your cell phones turned off while you are in the courtroom or in the jury room.  If 3 

during the trial issues arise that would affect your ability to pay attention and sit as a fair and 4 

impartial juror, you may explain the matter to the bailiff who will inform me.  5 

Finally if at anytime you cannot hear a witness or attorney, please make the fact 6 

known immediately by raising your hand.   Do we have an assembly room for these twelve 7 

to come back to?  You who are sitting here you have now been finally selected as jurors, we 8 

are going to treat you a little bit more special.  There is room back here if you will assemble 9 

there at 2:00.  Everyone else who is out there in the jury pool be back here at 2:00 and we 10 

will continue with the jury selection process. 11 

We will be in recess until 2:00. 12 

(AT APPROXIMATELY 12:40 P.M. ALL  JURORS AND POTENTIAL JURORS LEFT 13 

THE COURTROOM AT THIS TIME FOR THE LUNCH RECESS) 14 

( THE FOLLOWING IS OUT OF THE PRESENCE OF THE JURY) 15 

  THE COURT:  There are a couple of things outside the presence of the jury 16 

that I have.  There is a question about a expert who performed an autopsy.  The Court heard 17 

about that a bench conference.  I am not sure what relief is being asked for by either party as 18 

to that.  Does counsel for either party want to be heard about that any further? 19 

  MR. HOCKADAY:  Nothing further than what we discussed. 20 

  THE COURT:   Secondly, as I was describing the charges in this case.  I 21 

stopped myself from saying probation violation, that is the first thing on the calendar. There 22 

is a Sell and Delivery of a Schedule II, and Delivery of Schedule II Controlled Substance.  I 23 

want to see if there are any corrections about that, if anything I need to say to the jury about 24 

what in fact is for trial here today.  I was under the impression  Tell me about this. 25 
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 In 10 CRS 050162, Probation Violation.  That is not for trial, that is not being heard? 1 

  MR. HOCKADAY:  Correct.  2 

  THE COURT:   The Sell and Delivery of Schedule II Controlled Substance in 3 

that file, the underlying offense that is not being heard? 4 

  MR. HOLMES:  No sir. 5 

  THE COURT:   Then we have Second Degree Murder of course and we have 6 

Delivery of a Schedule II Controlled Substance, and Possession with Intent to Manufacture, 7 

Sell or Deliver Schedule II, Maintaining a Vehicle for Controlled Substances.  I believe I 8 

went over those accurately.  I want to make sure there is no objection from the Defendant 9 

about how those charges were laid out for this jury. 10 

  MR. HOCKADAY:  No sir.  11 

  THE COURT:  Now as to these statements.  I have had a chance to look at 12 

this statement by Stephanie Whitson.  Are you ready to talk about that now?  13 

  MR. HOLMES:  That is fine Your Honor.  14 

  THE COURT:  The first statement is, Mr. Whitson said the Defendant is 15 

coming up the mountain, call me when he gets home.  What is the purpose?  If it was offered 16 

to explain what was going on, or what somebody did next it comes in, it is not hearsay.  17 

What other purpose is it? 18 

  MR. HOLMES:  I think that is essentially it Your Honor.  Stephanie is with 19 

the deceased that morning and this happened, he makes this statement and then a short while 20 

later Mr. Pritchard shows up at the house.  So he is simply just explaining what is going on 21 

there and what is about to happen.  He is explaining I guess – Mr. Pritchard arrived shortly 22 

thereafter.  23 

 I think what happened she would say – I know she will say that the deceased 24 

received a phone call and she didn’t hear that conversation, she heard his side of it, and then 25 
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he hangs up the phone and a short while later the Defendant is at the house.  So I think in 1 

terms of if you do say it is hearsay, I think it would be – impression as she said just 2 

explaining what is going on.  The State is not offering it for the truth of the matter asserted, 3 

it was actually going on at the time, offered to explain his arrival shortly thereafter.  4 

  THE COURT:    All right.  There is no argument under 403 basis that this is 5 

somehow unfairly prejudice.  This is basically saying this guy is coming up the mountain, he 6 

is bringing –  7 

  MR. HOCKADAY:  The issue about that statement from our end Your 8 

Honor is if she says the deceased made that statement, she then makes the statement right 9 

after that as to what she thinks that means.   10 

  THE COURT:   For the record I am going to mark what I have been handed 11 

as Court’s Exhibit 1.  And it has been marked with a Number 1 with brackets around it as to 12 

the statement we talked about now.  Jonathan told her that Johnny Pritchard was coming up 13 

Marion Mountain and that Pritchard was suppose to call me when he got home.  That is the 14 

one we are talking about.  15 

  MR. HOLMES:   YES SIR. 16 

  THE COURT:  Nothing else.  All right.   I think that statement should be 17 

allowed.  I will throw in that in my discretion under Rule 403, it is not overly prejudicial 18 

otherwise violate Rule 403.  It appears that the only purpose of offering up that statement is 19 

to explain the circumstances underlying what may or may not have occurred after Mr. 20 

Pritchard got up the mountain.  21 

  MR. HOCKADAY:  If the record would note our objection.  22 

  THE COURT:  So noted.  Will also note the Court’s continuing ability to 23 

rethink that, as you get closer to the statement and the Court gets a better idea of exactly 24 

whether this is some foundational block or is fact it is difficult to see what we don’t know at 25 
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this point.  But I would say right now it is admissible.  First of all it is not a violation of the 1 

hearsay rule.  Second segment is on the last page of the statement it says.  Jonathan had told 2 

her on 3/5/11 Pritchard had wanted to buy morphine for $8.00 a piece and sell that for 3 

$15.00 a piece.  The purpose of this sort of goes to the heart of the charges, doesn’t it? 4 

  MR. HOLMES:  It definitely corroborates the delivery certainly.  5 

  MR. HOCKADAY:  Therefore we say it is being introduced to try to prove 6 

that there was a delivery, and for the truth of the matter.  7 

  MR. HOLMES:  The truth of the statement is what you are looking at to 8 

determine the truth of the matter asserted.  The statement is that he wanted him to buy 9 

morphine for $8.00 and sell it for $15.00 a piece.  That has nothing to do with the State’s 10 

case.  We are not trying to prove sale, we are not trying to prove future sale.  We are not 11 

trying to prove that he actually wanted him to do that. We are trying to prove the delivery 12 

and looking at the truth that the statement is trying to assert, that is not what we are trying to 13 

prove.  14 

  MR. HOCKADAY:  Our position is, this had nothing do to with it, that is 15 

some future agreement they are going to have about, I will give it to you later and you can 16 

buy it for $8.00 and sell it for $15.00.   I has nothing to do with it.  I think it is highly 17 

prejudicial that it comes in.  18 

  THE COURT:   It sort of cases the Defendant as a dealer, wholesale.   19 

  MR. HOCKADAY:  It goes beyond the case that we are trying.  I don’t 20 

believe there is any evidence of money, and now we are giving a statement that has nothing 21 

to do with it about money, that confuses the jury on this issues and it is highly prejudicial.  22 

  THE COURT:  All right, in my discretion under Rule 403 I am going to 23 

exclude that statement because it appears that it could confuse the jury and seems highly 24 
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prejudicial.  In light of the statement evidence that there was no money that passed hands in 1 

this transaction.  2 

 Number 3.  Mr. Whitson said, Pritchard said he will help me out.   Read into the 3 

record.  Pritchard had told Jonathan he would help him out since he had been in jail and had 4 

not had anything.  This is on the last page of Court’s Exhibit 1 in brackets, Number 3.  The 5 

purpose of offering that statement  Mr. Holmes? 6 

  MR. HOLMES:  Are you asking why the State would want it in?  7 

  THE COURT: Yes.  8 

MR. HOLMES:  Well, I mean you are saying hearsay.  So again it is  9 

admission of the party that is primarily why the State would want it in.  It is his own 10 

admission that he delivered the controlled substances that day.  11 

  THE COURT:  In other words, Mr. Pritchard was only going to give it to him 12 

because he had been in jail and he needed something right away. It almost a favor.  13 

  MR. HOLMES:  That is more or less what happened, yes that is what we 14 

think came out.  15 

  THE COURT:  Might explain why there is not money changing hands 16 

  MR. HOLMES:   It does.  17 

  MR. HOCKADAY:  Our issue would be the person to whom this statement 18 

supposedly was made to, it was not a statement my clients an individual who has come in 19 

and testified as to what my client said, then does that – it is impossible to know what that 20 

really meant is another problem.  Does it mean, I will give it to you now, since you been in 21 

jail you owe me later.  Does it mean I will help you out, is that this transaction or is that two 22 

years from now?  There is no way to know without Mr. Whitson being here to testify as to 23 

what those circumstances were.  There is no way to allow that in with any kind of test to 24 

determine how trustworthy that statement is, no way to know what the circumstances were.  25 
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It doesn’t even say I will help you out on this occasion, help you out next year, next week.  1 

In no way know what help out means, money or not.  Again Mr. Whitson can’t testify to the 2 

circumstances.  Mr. Whitson was dead and Ms. Whitson was not present to hear.     3 

     THE COURT:  I am going to exclude that under 403 as well right now in 4 

my discretion.  We will see how the evidence turns out, I reserve the right to change my 5 

mind on that.  6 

  MR. HOLMES:  I was going to ask that as well Your Honor, in light of the 7 

prior statement, the second hearsay statement, just that if some of the 404(b) evidence that 8 

we discussed on prior bad acts, then I think these statements would serve to corroborate. 9 

  THE COURT:   How is that corroboration for two -- hearsay evidence? 10 

  MR. HOLMES:  Well I - again I think on that first one it is not - the initial 11 

finding it not being offered for the truth and then -  So my understanding would be just like 12 

you would be left with 404(a), that it is too prejudicial to let it in – the same thing all over 13 

again.  14 

  MR.  HOCKADAY:  We would say that this particular statement, there is no 15 

way to know that statement where it talks about March 5, if that is even said there is no way 16 

that date, another date, what that did obviously going to people they know. What it meant it 17 

was made by my client and the deceased.  There is certainly no – not knowing what the 18 

circumstances were, we don’t think that comes under character evidence,  19 

  THE COURT:  All right, I am going to exclude that, 403. 20 

  MR. HOLMES:  Does Your Honor want to address the Floyd Ayers 21 

statement.  I don’t know if you got a copy of that.  22 

  MR. HOCKADAY:  I think we narrowed it down to one statement that was 23 

an issue about where Mr. Whitson told me he had been clean the whole time he had been in 24 
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jail and he intended to stay sober, that is the statement we are talking about.  It is on Page 2 1 

of that statement.  Floyd Ayers.  2 

  THE COURT:  Let’s see if we can round up Court’s Exhibit 2 and talk about 3 

that statement, if somebody can give me a clean copy.  We can talk about it after lunch.  4 

We will be in recess until 2:00. 5 

(COURT WAS IN RECESS FOR LUNCH UNTIL APPROXIMATELY 1:00 P.M. UNTIL 6 

2:00 P.M.) 7 

(COURT RECOVENED AT APPROXIMATELY 2:00 P.M.)  8 

(ALL JURORS ENTER THE COURTROOM) 9 

  THE COURT:  The jury is with the State. 10 

(CONTINUED WITH JURY SELECTION) 11 

(3:40 P.M.) 12 

  THE COURT:  Let the record reflect that we went through an exercise of 13 

excusing a couple of jurors and entertaining an inquiry about another and the court reporter 14 

was not in the courtroom. I want to restate what I think we did and make sure that counsel 15 

on the record stipulate that they have no objections.  Mr. Crisson, Juror Number 5 stated that 16 

she had sensitive personal problems about the case and she did not want to serve.  The 17 

parties agreed she could be excused for cause.  Counsel for the State any objection to that?  18 

  MR. HOLMES:  We do not object.  19 

  THE COURT:  Mr. Hockaday, any objection? 20 

  MR. HOCKADAY:  No sir.  21 

  THE COURT:  The Court further determined that the time spent trying to 22 

figure out the grand jury situation with David McFee would make it more efficient if we 23 

excused him for cause, and we have now selected replacement jurors for both of those seats.  24 

As to Mr. McFee, any objection from counsel about that?  25 
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  MR. HOLMES:   No sir. 1 

  MR. HOCKADAY:  No sir. 2 

  THE COURT:  The new jurors are Howell, in Seat Number 5, and Gail 3 

McBride in Seat 10.  The jury selection is back to Mr. Holmes. 4 

(CONTINUED WITH JURY SELECTION)  5 

(JURY IMPANELED AT APPROXIMATELY 4:10 P.M.)     6 

  THE COURT:  Those of you who have been fortunate enough not to be 7 

called up into the box are now excused. (Jurors leave the courtroom) 8 

 Ladies and gentlemen of the jury, you have been selected and you have been 9 

impaneled to serve as jurors in the case of the State versus John Herbert Pritchard.  At this 10 

time I want to explain to you a little bit about the manner in which we will proceed as we 11 

attempt together to find the truth in this case.  First of all the attorneys will have an 12 

opportunity to make opening statements.  The purpose of an opening statement, which we 13 

will do tomorrow morning, is narrow and limited.  It is an outline of what the attorney 14 

believes the competent and admissible evidence will be.  An opening statement is not 15 

evidence.  It must not be considered by you as evidence.  The evidence will come in the 16 

form of testimony, witnesses in that chair right there, admissions of the parties if any, 17 

stipulations of counsel, if any, and any physical exhibits that may be offered by the parties.  18 

After the opening statements evidence will be presented. Witnesses will be placed under 19 

oath and they will be questioned by lawyers.  It may be that there are documents and other 20 

tangible exhibits that can be offered, received as evidence.  If evidence for such an exhibit is 21 

offered, you will have a chance to look at it, examine it carefully and individually without 22 

comment.  It is the right of lawyers to object when testimony or other evidence is offered 23 

that the lawyer believes is not admissible.  When the Court sustains an objection to a 24 

question you must disregard the question and the answer if one has been given, and draw no 25 
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inference from the question, or the answer or speculate as to what the witness would have 1 

said if permitted to answer.  When the Court overrules an objection to any evidence you 2 

must not give such evidence any more weight than if the objection had not been made.  Now 3 

if the Court grants a motion to strike all or part of the answer of a witness to a question, you 4 

will have to disregard it and not consider the evidence that has been stricken.   5 

 During the course of the trial it may be that questions of law will arise and need to be 6 

considered by the Court out of the presence of the jury.  When this happens I may ask you to 7 

go to the jury room for a few minutes and if that happens you are not to worry or speculate 8 

about what takes place during your absence.  We will be merely considering questions of 9 

law that have to be heard out of the presence of the jury. 10 

 All of the competent evidence in this case will come in the form or evidence and it is 11 

present while you are in the courtroom.  When the evidence is completed, the lawyers will 12 

make their final statements or arguments.  Final arguments of the attorneys are not evidence 13 

either, but are given to assist you in evaluating the evidence.  And finally just before you 14 

retire to consider your verdict I will give you further instructions on the law that applies in 15 

this case.  At that time I will explain to you the law that arises from the evidence, then you 16 

will be taken to the jury room to deliberate on your verdict.   17 

 I want to reiterate some of the rules we have already talked about.  First, you are not 18 

to talk among yourselves about the case until you are in the jury room and deliberating.  19 

Second, you cannot talk about this case with anyone else or allow anyone to talk to you 20 

about the case or say anything about the case in your presence.  If anyone communicates or 21 

attempts to communicate with you, or in your presence about the case, you need to notify 22 

me of that fact immediately.  Third, while you sit as a juror in this case, you are not to form 23 

an opinion about the guilt or innocence of the Defendant.  Nor, are you to express to anyone 24 

any opinion about the case until I tell you to begin your deliberations.  Four, you must not 25 
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talk or communicate in any way with any of the parties in this case, or lawyers, or any of the 1 

witnesses.  This rule applies both in here as well as outside the courtroom.  And it prohibits 2 

any type of conversation with these people, whether it is about the evidence in this case, 3 

about the weather, or just to pass the time of day, no communication.  4 

 Fifth, you must not read about this case in the newspapers, or listen to radio 5 

broadcasts or watch television reports about this trial.  Such accounts can be inaccurate, or 6 

they may contain references to matters which are not proper for your consideration.  Your 7 

verdict will be based exclusively on what is brought out in this courtroom. 8 

 Sixth, don’t go about the scene or places of the subject matter of this trial or make 9 

any inquiry or investigation about this matter, certainly you wouldn’t do any Google 10 

searches or anything like that to try to inform yourself.  All the evidence you are to base 11 

your verdict on will come from testimony under oath in this courtroom. 12 

 Now why is it important for you to obey these rules to the letter, unless you do so 13 

there is no way the state or the Defendant can be assured of absolute fairness and 14 

impartiality.  It is your duty both while the trial is in progress or while it is in recess, or 15 

while you are in the jury room to see that you remain a fair and impartial trier of the facts.  If 16 

you violate these rules, you violate an order of the court and this is contempt of court and 17 

could subject you to punishment as provided by law.   18 

 I need to tell you, as you have probably already seen that this trial will probably be 19 

different from what you might expect, many people don’t have the opportunity to attend real 20 

court.  They may think that television, and that every trial is full of high drama and intense 21 

action.  There may be high drama and intense action during this trial, and the purpose of this 22 

trial is not to entertain, the purpose of this trial is to search for the truth in an effort to make 23 

sure that justice is done between the parties in this case.  Search for the truth and making 24 
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sure that justice is done is always slow, deliberate, and repetitive, which is opposite of what 1 

you see on television.   2 

 The courtroom is a place that is dedicated to the protection and preservation of all of 3 

our rights, the lawyers in this case are advocates for the parties they represent.  But first and 4 

foremost they are officers of the court, sworn to uphold the integrity and fairness of our 5 

judicial system and to help you in your search for the truth in this case.   6 

 You expect them to be professional, competent, and ethical in their representation of 7 

their clients interest, remember that you too have taken an oath to reach a fair and just 8 

verdict in this case, and you should also be professional and reasonable and ethical in all 9 

respects as to your service as jurors.   10 

 Just a couple bits of information for you.  You see me up here using a computer.  I 11 

want to explain to you the function of the computer you see here on the bench, your 12 

taxpayers have paid for this computer, and you are entitled to know what I am up here 13 

doing.  It allows me access to a law library, as the trial proceeds I can see that certain issues 14 

are coming up and I will need to be prepared to make some decision.  I can use the computer 15 

to look up the law, and I don’t have to go back to the law library to do that.  If I see that a 16 

certain instruction on the law will be needed for the jury charge at the end of  the case I can 17 

research, compose a particular instruction and include it in the instructions that I will give 18 

you.  I can receive messages having to do with the court system on this computer too.  And I 19 

tell you this because I don’t want you to think I am up here playing video games.  It is just 20 

simply part of the job of being a judge in this electronic age.   21 

 You will see that during this process, and even right now, I am referring to written 22 

materials.  These materials have been approved by the courts and they are to make sure that 23 

I cover all the topics that are important for you to know.  I apologize for not having fully 24 
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memorized all these notes. Please listen to their content because they are especially 1 

important in your duties as jurors in this case.  2 

 In my discretion I will allow you to take notes during the trial.  Mr. Bailiff do you 3 

have notepads? In the morning we will distribute note pads to you.  I want to caution you 4 

when you are taking notes, don’t turn off your ears while you are taking notes.  You have to 5 

stay listening as you are taking down notes.  Those who are taking notes, they are not to be 6 

considered as evidence in the case.  It is not an official transcript of the trial, and so for that 7 

reason you must remember that when you go back for deliberations, your notes are not 8 

entitled to any greater weight than the individual recollections of the other jurors. If you take 9 

notes you are to disclose them only to your fellow jurors.  You are not to show them to 10 

anyone else.  And as I said, even though I am going to allow you to take notes, I want you to 11 

still listen to all the evidence very carefully.  12 

 We will start off in the morning with opening statements, and I will give you 13 

instructions about opening statements in the morning.  We were going to stop at 5:00 unless 14 

some of you object we will stop a little bit early, let you go home and be back here 15 

tomorrow morning at 9:30.   Counsel approach please.  (Counsel approaches bench) 16 

 All right we will start in the morning then at 9:30 and we will see you then. 17 

Everybody remain seated while the jury exits the room. 18 

(ALL JURORS LEAVE THE COURTROOM AT APPROXIMATELY  4:30 P.M. ON 19 

April 14, 2014) 20 

(Alternate juror has a question for the Court) 21 

  THE COURT:  What is your question? 22 

ALTERNATE:  I am a spare, right? 23 

THE COURT:  You are the alternate juror.  You are going to sit and listen to 24 

the evidence and in case one of these people – 25 

245



39 
 

ALTERNATE:  I am going to sit right there.  1 

THE COURT:  You are going to sit right there by the window. 2 

ALTERNATE:  I thought maybe I was on call or something, I didn’t know.  3 

THE COURT:  No, you be here in the morning just like everybody else.  4 

ALTERNATE:  All right.  5 

(Alternate leaves the courtroom) 6 

(THE FOLOWING IS OUT OF THE PRESENCE OF THE JURY) 7 

  THE COURT:  All right, the jury is out of the room. I have been doing some 8 

research on this 404(b) question.  And I am asking if either of you gentlemen have had a 9 

chance to look – it seems to me, I am going under the name of a case I was looking at.  The 10 

case called State versus Wilkerson, which is a Court of Appeals case, it shows that it was 11 

overruled by the Supreme Court, citation is 148 nc. Ap. 310.  It appears to me from this case 12 

2002 case, I think it is good.  It appears to me that the prior bad act which was the events 13 

surrounding the conviction, not just the conviction, that is Rule 609, the prior bad act.  The 14 

most important circumstance surrounding that prior bad act for them to be compared to the 15 

question here are admissible.  To quote that case – somewhere in here the court says – our 16 

courts have repeatedly held that in a second degree murder case prior bad acts are admissible 17 

to show malice.  Most of the cases involve someone who was speeding 70 in a 45, speeding 18 

80 in a 55, and on and on and finally ran into somebody. And it was second degree murder 19 

when that happened.  And the other previous convictions were allowed.  What they point out 20 

in that case also is that lawyers often confuse 404(b) with 609, whereas 609 all you can do is 21 

present the fact of the conviction.  404 the fact of the conviction is pretty much allowed, it is 22 

unnecessary.  You can have a prior bad act without a conviction and it is still a 404(b) prior 23 

bad act.  That is how I am thinking right now, maybe unconventional for the Court to talk 24 

about it in these terms, but that is where I am thinking, that seems to be the best case.  It 25 
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discusses – but I think we would need to have offer of proof or voir dire on what exactly 1 

happened in the prior case.  I am not sure I can actually make a ruling on that without 2 

hearing sworn testimony about what was involved in that case.  Then I would have to make 3 

a determination of similarity a temporal proximity.  I believe temporal proximity within a 4 

year or something like that I think.  But the sufficient similarity would be something we 5 

would need to investigate a little bit further.  6 

 I will say I am not impressed by the distinction that one of them was a sale for 7 

money and one of them was a gift, provision of drugs for somebody falls under the same 8 

statute, sell or deliver.  It is like ham and eggs.  So the use of the same truck, I am not sure 9 

about that either, but the other circumstances will be something that the Court would be 10 

interested in, so that is where we are on that.  I guess we can – we don’t have the witnesses 11 

here to do a offer of proof or voir dire on that right now do we?  12 

 MR. HOLMES:  No sir. 13 

 THE COURT:  Anyway that is what I have.  Anybody else have anything? 14 

 MR. HOCKADAY:  Not at this time sir.  15 

 THE COURT:  We will have opening statements then in the morning at 9:30.  16 

If we need to talk about anything else I can be here a little bit earlier.  We will meet in 17 

chambers at 9:00 if you want to.  I will be here at 9:00 then.  18 

(COURT ADJOURNED AT APPROXIMATELY 5:00 ON MONDAY, APRIL 14, 19 

2014) 20 

(COURT RECONVENED AT APPROXIMATELY 9:30 A.M. ON TUESDAY, 21 

APRIL 15, 2014) 22 

(ALL PARTIES ARE PRESENT IN THE COURTROO.  JURY IS BROUGHT 23 

INTO THE COURTROOM) 24 
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 THE COURT:   Good morning ladies and gentlemen.  I hope you had a 1 

restful evening.  The next thing that is going to happen is we are going to hear opening 2 

statements from the attorneys.  The opening statement is not to be considered by you as 3 

evidence in this case.  The opening statement is merely a forecast of what the attorneys 4 

believe that the evidence will show. The evidence will come in the form of testimony under 5 

oath, exhibits if any, photographs if any, but the opening statements is not evidence.  Do all 6 

of you have your notepads?  Do any of you need pens or pencils?  Okay, Mr. Holmes.  7 

(OPENING STATEMENTS BEGAN AT APPROXIMATELY 9:35 A.M. BY MR. 8 

HOLMES) 9 

(OPENING STATEMENTS BEGAN AP APPROXIMATELY 9:45 A.M. BY MR. 10 

HOCKADAY) 11 

 THE COURT:  Mr. Holmes, call your first witness. 12 

  MR. HOLMES:  Floyd Ayers. 13 

FLOYD AYERS, being first duly sworn testified as follows during DIRECT 14 

EXAMINATION BY MR. HOLMES: 15 

Q. State your name please?  16 

A. Floyd Ayers. 17 

Q. How old are you Mr. Ayers?  18 

A. 27. 19 

Q. Where do you live? 20 

A. Pensicola.  21 

Q. Is that here in Yancey County?  22 

A. Yes.  23 

Q. How long have you lived here?  24 

A. All my life. 25 
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Q. Did you know Jonathan Russell Whitson? 1 

A. Yes, he was my first cousin. 2 

Q. So you have known him your whole life, right?  3 

A. Yes. 4 

Q. Can you describe your relationship with him? 5 

A. He was pretty much like a brother. 6 

Q. You had a close relationship with him? 7 

A. Yes.  8 

Q. Can you tell us a bit about what kind of person Jonathan was? 9 

A. He was caring, he cared about everybody.  He would do anything, I mean, if he 10 

could help you with anything he would.  But I – 11 

Q. Did you have any contact with Jonathan on Friday, March 4, 2011? 12 

A. Yes. 13 

Q. What was that? 14 

A. He called me and wanted me to come and pick him up after he got out of jail.  15 

Q. And when he initially called you, you say he wanted you to pick him up.  Did he tell 16 

you anything about what he was doing at the time, or where he was? 17 

  MR. HOCKADAY:  Objection. 18 

  THE COURT:  Overruled.  19 

A.He just called and said he just got out of jail, wanted me to come and pick him up. And I 20 

went and picked him up and I took him to Christine’s.  21 

  THE COURT:  Took him where? 22 

A.Christine’s. 23 

Q. By Christine’s do you mean – 24 

A. Christine Angel.  25 
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Q. Do you recall making a statement to law enforcement after Jonathan died?  1 

A. Yeah. 2 

Q. And there is – would it help to refresh your memory if you were able to see the 3 

statement?  4 

A. Yeah.  5 

  MR. HOLMES:   May I approach the witness. 6 

  THE COURT:   Yes.  7 

Q. (Approaches witness with document)  I ask you the question again.  Do you recall 8 

making a statement to you to the effect about what he was doing.  9 

  MR. HOCKADAY:  Objection.  10 

  THE COURT:   Overruled.  11 

A.When he called he said he was walking, needed someone to come and pick him up.  12 

Q. Now, where did you pick him up? 13 

A. It was at the Forks of Ivy exit.  14 

Q. Say that again? 15 

A. Forks and Ivy exit.  16 

  THE COURT:  Move that microphone around there and make sure you are 17 

speaking into it so we can hear you.  18 

Q. Forks and Ivy Exit? 19 

A. Yes sir. 20 

Q. And where did – did he ask you to meet him at a specific place? 21 

A. At the gas station.  22 

Q. Did you meet him there?  23 

A. Yes.  24 

Q. And can you describe for us which gas station and where that is?  25 
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A. I can’t remember the name of it.  I think it is – there are two gas stations there, one 1 

on the right and one on the left.  The one on the left there, I can’t remember the name of it.  2 

Q. About how far away is that from where you were traveling, coming from that day?  3 

How long did it take you to get there?  4 

A. It might have took me, maybe 45 minutes, I guess.  5 

Q. And when you arrived there, was Jonathan with anybody?  6 

A. No. 7 

Q. You indicated that he told you he had just got out of jail? 8 

A. Yes.  9 

Q. Do you know about what time that he called you?  10 

A. It was probably around 9:30 I guess, 10:00 something like around there. 11 

Q. And what did you do next when you arrived at the gas station?  12 

A. I just pulled up and he got in the truck and we started back towards Burnsville. 13 

Q. Did you come immediately to get him after he had called you?  14 

A. Yes.  15 

Q. Now, did you go pick up somebody else before you went to go. 16 

A. I went – went to my house and I left and went and got him.  17 

Q. (Approaches witness)  Sir, I am going to bring you this, and I want to direct your 18 

attention if you will begin reading there.  The date on the statement is 3/14/2011 at 7:14 p.m. 19 

So that last sentence and then if you will keep reading there. 20 

A. --- stated that he had to – at Whitson’s that he – 21 

  MR. HOLMES:  If you will just read it to yourself then I will ask you about 22 

it.  23 

Q. Now is it correct that you were by yourself, or did you have somebody else with 24 

you? 25 
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A. No, I went home and I picked my uncle up, Stanley Whitson and he just road with 1 

me over there.  2 

Q. So you did have somebody else with you? 3 

A. Yes.  4 

Q. Now when you arrived at the gas station and Jonathan was by himself, what did he 5 

do? 6 

A. He just – he come to the truck and got in. 7 

Q. When you first saw Jonathan, did you notice anything in particular about his physical 8 

appearance?  9 

A. When I first saw – I mean he looked good – I mean he looked – I mean to me – I 10 

mean his face and everything looked good. 11 

Q. Now what, if anything did Jonathan say to you after he got in the truck?  12 

  MR. HOCKADAY:  Objection. 13 

  THE COURT:   Overruled.  14 

A.Only thing he told me said, said he had been clean and wasn’t nothing, he said he just 15 

wanted to stay that way.  16 

Q. What did you do once he got in the truck? 17 

A. We left the gas station.  18 

Q. Where did you go? 19 

A. We went to Christine’s.  20 

Q. Did it take you about the same amount of time to drive to Christine’s as it took you 21 

to get there?  22 

A. Yeah. 23 

Q. You said about 45 minutes, is that right? 24 

A. About 45 minutes to an hour.  25 
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Q. Do you know about what time you arrived at Christine’s? 1 

A. I can’t recall – I mean – 2 

Q. Would what you told law enforcement at the time be the correct time? 3 

A. Around, I mean it could be close.  I didn’t really look at the clock on my phone or 4 

nothing.  5 

Q. (Approaches witness with document)  So do you recall telling law enforcement to – 6 

some odd years ago what time you dropped him off at Christine’s?  7 

A. Yes.  8 

Q. What time was that?  9 

A. 12:45. 10 

Q. Did you ever see Jonathan again?  11 

A. I did not.  12 

Q. When did you find out he had died? 13 

A. Sunday morning.  14 

Q. During the time that you were with Jonathan that evening, did you see anyone give 15 

him morphine?  16 

A. No sir. 17 

Q. Have you ever observed the Defendant giving morphine to Jonathan Whitson? 18 

  MR. HOCKADAY:  Objection.  19 

  THE COURT:   Sustained.  20 

Q. Is there anything else that we have not covered that you believe is relevant to this 21 

case? 22 

A. No. 23 

  MR. HOLMES:  No further questions at this time Your Honor.  24 

  THE COURT:  Cross.  25 
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CROSS EXAMINATION BY MR. HOCKADAY. 1 

Q. Mr. Ayers, have you always lived in Yancey County? 2 

A. Yes sir. 3 

Q. How old are you sir? 4 

A. 27. 5 

Q. So you are a little younger than Jonathan? 6 

A. Yeah. 7 

Q. But you had known him for some time and you knew that he was in jail in February 8 

or March of 2011, is that right?  I will need you to speak up. 9 

A. Yes sir. 10 

Q. And when he called you, you went and picked him up.  He didn’t have a vehicle? 11 

A. No. 12 

Q. He didn’t have a driver’s license did he?  13 

A. No. 14 

Q. He had lost that based on his prior history, correct? 15 

A. Yes sir. 16 

Q. And he was in jail for convictions for driving without a driver’s licenses? 17 

A. Yes.  18 

Q. And had he been in jail in Madison County for a period of time leading up to the day 19 

you picked him up? 20 

A. Yes sir. 21 

Q. At least a 60 day period of time, right? 22 

A. Yes. 23 

Q. And then he had to be transported over to Buncombe, right?  24 

A I guess so. 25 
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Q. Is it your understanding that is where he was coming – had been most recently in jail 1 

on the evening that you were going to pick him up on March 4? 2 

A. Yes sir. 3 

Q. That was Friday night.  Do you know what time he was released from  jail in 4 

Buncombe? 5 

A. No sir, I don’t.  6 

Q. If the records would show that was at 7:30 p.m., would you have any reason to 7 

disagree with that? 8 

A. No, I mean he didn’t – he didn’t tell me when he got out.  9 

Q. So you got a call from him and you immediately went get him, right? 10 

A. Yeah – 11 

Q. Went by your house, got your – 12 

A. -- uncle – 13 

Q. -- uncle, went on and it was about 45 minutes, right?  14 

A. Yes.  15 

Q. What time did you pick him up?  16 

A. About – say – about say about 20 after eight or something like that.  17 

Q. What time?   What time did you pick him up? 18 

A. It was around 10. 19 

  THE COURT:  Around what time?  20 

A. Ten. 21 

Q. You are saying you got a call at – I think you said you got a call about 9:30, right.  22 

Got there at 10, and you are saying you went straight from there to Christine’s, right? 23 

A. Yes sir. 24 

Q. Christine would be who in relation to Jonathan? 25 
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A. His step-granny I think.  1 

Q. Grandmother? 2 

A. Yeah. 3 

Q. And does she have other family members that live in close proximity to her house, if 4 

you know? 5 

A. No, I don’t know – I mean I hadn’t.  6 

Q. You are his first cousin, right? 7 

A. Yes.  8 

Q. Known him his whole life?  9 

A. Yeah.  I am his first cousin on his dad’s side. 10 

Q. Do you know Nathan Angel? 11 

A. I know of him, that is it. 12 

Q. Do you know whether he lived close to Christine?  13 

A. I don’t know.  14 

Q. Prior to the time you picked up Jonathan, you have no idea do you how he got from 15 

the Buncombe detention center to the gas station at Forks of Ivy, do you?  16 

A. He said he walked, that is all – I mean that is what he told me.  I don’t know.  17 

Q. That is roughly Exit 13, I think is the exit number.  Mars Hill is number 11. So it is 18 

about a mile or two past that, right?  19 

A. Yeah.  20 

Q. And would your understanding be that the Buncombe Detention Center is in 21 

Asheville?   22 

A. I don’t – 23 

Q. As far as you know it is? 24 

A. As far as I know. 25 

256



50 
 
Q. And he described to you that he walked there? 1 

A. Yes. 2 

Q. You are saying you got him by about 10:00? 3 

A. Ten or a little bit after, yeah.  4 

Q. And he didn’t give you any indication of any other way that he got there other than 5 

walking? 6 

A. That is it.  7 

Q. And you don’t know whether he had contact with other people or not during that 8 

period of time, based on your testimony about two and a half hours, right?  9 

A. Yes. 10 

Q. And you say that when you saw him he looked good, right? 11 

A. Yes sir. 12 

Q. I think your statement said he looked healthy and his color was good, right? 13 

A. Yes. 14 

Q. You also said he appeared to be clean and sober, right? 15 

A. Yes. 16 

Q. He told you, based on what has been presented that he had been clean, right? 17 

A. Yes sir.  18 

Q. He also told you he planned to stay clean, right? 19 

A. Yes sir. 20 

Q. And that obviously wasn’t true, correct? 21 

A. Correct. 22 

Q. And unfortunately within a day, or within two days he was dead, right, correct? 23 

A. Correct.  24 

Q. And based on your understanding within a day he is using drugs, right? 25 
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A. Yes. 1 

Q. A serious substantial drug use during that day, correct? 2 

A. Correct. 3 

Q. What time did you learn that he died? 4 

A. It was probably around – a little after twelve my mom called and told me.  5 

Q. Who is your mom? 6 

A. Anita Ayers. 7 

Q. All right, now based on what you are telling us, you believe that is an accurate 8 

recount of how it happened on March 4th, right.  When you got the call, you went and got 9 

him, and then you took him to Christine’s, right?  Again, I need you to answer out loud. 10 

A. Yes. 11 

Q. And you are saying it took about 45 minutes? 12 

A. Right. 13 

Q. About the same amount of time it took you to go get him as it would have taken you 14 

to get him from the gas station back to Christine’s? 15 

A. Yes. 16 

Q. What area of the county does Christine live in?  17 

A. Jack’s Creek. 18 

Q. Once you dropped him off you had no contact with him after that time, right?  19 

A. No sir. 20 

Q. You are saying you just dropped him off late on the 4th, Friday night? 21 

A. Right. 22 

Q. And so you weren’t around him at all on the 5th, correct? 23 

A. No sir. 24 

Q. You had no interaction with my client on the 5th of March, correct? 25 
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A. Correct. 1 

Q. No interaction with Jonathan on the 5th of March, right? 2 

A. Right. 3 

Q. You would have had no interaction with Stephanie Whitson or any of the other 4 

people involved on that day, would you?  5 

A. No. 6 

Q. So you don’t have any knowledge independent of your own self as to what Jonathan 7 

Whitson did, who he spoke to, who he came in contact with on the 5th of March, is that 8 

correct?  9 

A. Correct.  10 

Q. Or who he may have had contact with even into the night hours of the 5th or early 11 

morning hours of the 6th, the day he died? 12 

A. Correct. 13 

Q. And when you met him he simply got – I assume he got in the back of your truck, if 14 

you already had – 15 

A. He got in the front, I had a full size truck.  16 

Q. He got in and rode with you, you talked, he got out and that was the end of it, right?  17 

A. Yes sir. 18 

Q. Wouldn’t have had any discussion about what he may or may not have had in his 19 

pockets, or about his person or anything like that, right?  20 

A. He has told me, he said he didn’t have no money.  He said no money at all. I was 21 

going to stop and get him a drink. And he told me no.  22 

Q. But as far as what he may or may not have had on him, you don’t have any idea, 23 

right?  24 

A. Right.  25 
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Q. (Approaches witness)  You testified you got that call at 9:30, is that right? 1 

A. Yeah.  2 

Q. And that is the call you got which led you to go get him, right?  3 

A. Yes sir. 4 

Q. And you do recall making a statement, I think to Deputy Higgins, the gentleman over 5 

there with the Sheriff’s Department.  Do you remember making a statement you have 6 

already been asked about, this two page document, right?  7 

A. Yeah. 8 

Q. Did you sign it?  Isn’t that your signature on the bottom left corner of it with the date 9 

of March 14 at 7:14 p.m. 10 

A. Yes sir. 11 

Q. So if Mr. Whitson died on March 6, you would have made this statement I guess 12 

about 8 days later? 13 

A. Yes sir. 14 

Q. So within a week really, and that would be when things were very fresh on your 15 

mind, you would have recalled the events and details of what happened really clearly at that 16 

time, right?  Let me ask you if you will read to yourself the first paragraph of your 17 

statement.  Have you had enough time to look at it? 18 

A. Yes.  19 

Q. Sir, is it true that there were actually two calls made? 20 

A. Sir? 21 

Q. Isn’t it true that there were actually two phone calls made to you? 22 

A. Yes.  23 

Q. So it is not true that he called you at 9:30 and you went and got him at 10.  That is 24 

not true?  25 
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A. He – the first time he called I didn’t have no cell phone service.  Then I called and 1 

moved a little bit and got cell phone service and he called me back.  2 

Q. What time is it you say you got the first call?  3 

A. It seems like around 9 or something.  4 

Q. When do you say now that you got the second call? 5 

A. It was five or ten minutes later.  6 

Q. (Approaches witness)  You have had a chance to reread this and I will ask you to 7 

look specifically at your statement.  Line 4 states that on 3/4/11 at 21:42, which I guess 8 

would be 9:42 at night, you got a phone call, right?  9 

A. Yes.  10 

Q. Didn’t have enough cell phone service for a conversation, right?  11 

A. Yes.  12 

Q. This is the first time you have mentioned that phone call, but you are saying you got 13 

one, now you are saying you did get a prior one, right?  14 

A. Yeah. 15 

Q. And then you say he called – Ayers says Whitson called again at 23:07, that would 16 

be 11:07 at night, right. 17 

A. Yes. 18 

Q. So you told Ryan Higgins it was after 11:00 when he called you, right, the second 19 

time, eight days later?  True? 20 

A. True. 21 

Q. So it wasn’t five or ten more minutes, was it?  22 

A. No. 23 
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Q. When you said it was just moved a little bit in the house or where you were and got a 1 

call five minutes later, that is totally not true is it, based on what you told Mr. Higgins? 2 

Correct?  3 

A. Correct.  4 

Q. So actually when you really got the call from Jonathan, it was really after 11:00 5 

wasn’t it?  Call where you talked to him? 6 

A. Yes.  7 

Q. So what you said before isn’t accurate at all, is it?  True? 8 

A. True. 9 

Q. So when you went to get him, when you said you went and got him at 10, that isn’t 10 

true either, is it?  11 

A. Not the same as on the paper, no.  12 

Q. If  he called you at 11:00 you couldn’t have gotten to him until 12:00 probably, could 13 

you?  Picked up – picked up Stanley.  What time did you really pick him up? 14 

A. It was after 12:00, it was probably fifteen or twenty minutes after twelve or twelve 15 

thirty, I mean – 16 

Q. So that is what you remember now?  17 

A. Yeah that is what – I mean I.  18 

Q. So from your initial testimony to your statement, there is another two hours of time 19 

at least to when you say you picked him up to now when you say you picked him up, right?  20 

A. Yes sir.  21 

Q. So in another two hours Jonathan would have been out of jail from 7:30 before you 22 

even got to him right?  23 

A. Yes sir. 24 
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Q. And when you got to him, he was sitting at the gas station.  When you say the one on 1 

the left coming from Burnsville, when you say the one on the left? 2 

A. Yes sir.  3 

Q. So you get off and go under 26, and it would be that one?  4 

A. Yes sir. 5 

Q. He was just standing outside?  6 

A. Yeah, he was standing outside of the store. 7 

Q. You don’t remember a lot about that night do you, based on your testimony about the 8 

time you picked him up? 9 

A. I didn’t really – I mean – that night I mean I didn’t just sit and look at the times.  10 

Q. Well you knew you were going to testify today right? 11 

A. Yes. 12 

Q. You have known for a long time you were going to come in here and testify in this 13 

case, right?  14 

A. Yes.  15 

Q. And you gave a statement, true? 16 

A. True. 17 

Q. The one true thing that once you dropped him off at Christine’s you didn’t have 18 

anything to do with him after that, correct?  19 

A. Correct.  20 

Q. Since Jonathan lied to you about the fact that he said he was going to stay clean and 21 

sober, we have established that – 22 

  MR. HOLMES:  Objection, that is a mischaracterization. 23 

  THE COURT:  Overruled. 24 

Q. He told you he was going to stay sober, right? 25 
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A. Yes.  1 

Q. Obviously that wasn’t correct, right?  2 

A. Right. 3 

Q. So you would have reason to disbelieve that statement, right?  4 

A. Yes. 5 

Q. You had no reason to know do you, when he told you he had walked from 6 

Buncombe County detention center to the Forks of Ivy gas station.  There is no way of 7 

knowing if that is true or not, is there?  8 

A. No. 9 

Q. And you don’t know of your own knowledge whether one can even walk from 10 

downtown Asheville to Exit 13 in two and a half hours, or four and a half hours, do you? 11 

A. No.  12 

Q. A number of miles, is it not? 13 

A. Yes.  14 

Q. At least fifteen miles, isn’t it? 15 

A. Yes.  16 

  MR. HOCKADAY:  Those are my questions.  17 

  THE COURT:  Redirect.  18 

REDIRECT  EXAMINATION BY MR. HOLMES: 19 

Q. Mr. Ayers, I want to kind of start from the beginning.  This statement you made 20 

indicates, has on it it was made March 14, 2011.  Does that sound right? 21 

A. Yes. 22 

Q. Within days of Jonathan’s death? 23 

A. Right. 24 
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Q. Now his death occurred on March 4, 2011.  So is it correct to say it has been over 1 

three years since that time?  2 

A. Yes.  3 

Q. Have you seen your statement since you made it over three years ago?  4 

A. No sir. 5 

Q. And the times that you gave the officer over three years ago, would those have been 6 

the correct times to the best of your knowledge then? 7 

A. To the best of my knowledge then, yes.  8 

Q. Now have you had trouble remembering precise detail what occurred, or what you 9 

told law enforcement over three years ago? 10 

A. Yes.  11 

Q. The cell phone call that you first received that you said occurred around  9:42 p.m. 12 

did you even have a conversation with him on that call? 13 

A. No, not on the first call I didn’t.  14 

Q. So did you just receive a signal and then – 15 

A. It just showed I was having a problem getting a phone call and not no to talk.  16 

Q. Okay.   And then he called back? 17 

A. Yes.  18 

Q. And as you stated, it took about 45 minutes for you to get there?  19 

A. Yes. 20 

Q. And it took about 45 minutes for you to get back, is that right?  21 

A. Yes.  22 

Q. So, you are saying that at the time that you received the second phone call was 11:07 23 

p.m.  If it took you 45 minutes for you to get there, you would have been there just before 24 

midnight, is that right?  25 
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A. Yes.  1 

Q. And your testimony was that you dropped Jonathan off at Christine’s at about 12:45, 2 

is that right? 3 

A. Yes.  4 

Q. Because it took about 45 minutes to get back? 5 

A. Yes. 6 

Q. Now you don’t know where the Buncombe County Detention Center is?  7 

A. No sir. 8 

Q. You don’t have any idea how long it takes a person to walk from there to where 9 

Jonathan was, is that right?  10 

A. No. 11 

Q. And with regard to Jonathan’s statement to you that he had been clean the whole 12 

time he had been in jail and that he planned to stay sober, you don’t have any idea what was 13 

going on in Jonathan’s mind at the time, correct?  14 

A. Correct.  15 

Q. You don’t know if he actually planned to stay sober, correct? 16 

A. Correct. 17 

Q. Or if he had no intention to stay sober, and was just saying that, correct? 18 

A. Correct.  19 

Q. All you know is that he told you he had been clean the whole time, and he planned to 20 

stay sober? 21 

A. Correct.  22 

Q. Now I asked you if you had seen anybody give Jonathan any controlled substances, 23 

and you said no.  Let me ask it a different way.  Did you observe him with any controlled 24 

substances at all?  25 
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A. No sir. 1 

Q. And in fact he told you that he didn’t have any money? 2 

A. Yes sir. 3 

Q. Did he appear to be carrying anything with him? 4 

A. No. 5 

Q. So he had just the clothes on his back?  6 

A. Yes.  7 

Q. And did he make any mention to you that he had talked with or interacted with 8 

anybody else prior to you picking him up? 9 

A. No sir. 10 

  MR. HOLMES:  No further questions, Your Honor.  11 

RE CROSS EXAMINATION BY MR. HOCKADAY:  12 

Q. You don’t  know whether he had anything in his pockets or not, and then you don’t 13 

know what he would have, right?  14 

A. Right.  15 

Q. And after Mr. Holmes has examined you and after I have cross examined you.  Do 16 

you now remember a little different story as far as the times than you did when you first got 17 

up there, correct? 18 

A. Correct. 19 

Q. And when you took an oath to testify, you took an oath to tell the truth, right? 20 

A. Yes.  21 

Q. Initially you say that those times were vastly different than the times you gave Mr. 22 

Higgins, right? 23 

A. Yeah, it has been over three years.  24 

Q. When you picked Jonathan up, do you remember what he was wearing?  25 
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A. He was wearing a pair of blue jeans and a blue jean jacket, and I don’t know what 1 

kind of shirt it was, a tee shirt.  2 

Q. Did he have a jacket on? 3 

A. Yeah, he had the jacket on.  4 

Q. And the statement that said he had been clean, that is what he told you, you made no 5 

independent investigation about that yourself did you?  6 

A. No.  7 

Q. You don’t know whether or not that was a true statement?  8 

A. I mean I just – 9 

Q. That is what he said? 10 

A. Yeah.  11 

Q. You don’t know the reason why he had no money? 12 

A. The only reason I thought he didn’t have no money because, you know, he just got 13 

out of jail. 14 

Q. But he didn’t tell you why? 15 

A. No. 16 

Q. You don’t know if he had some money and then spent some money, prior to you 17 

getting there? 18 

A. No 19 

Q. So he had been at a store, right? 20 

A. The store was closed.  21 

Q. He had been there for some time.  He started call you at 9:42, right?  22 

A. Yeah.  23 

Q. Or possibly – you don’t know how long he was there, do you?  24 

A, No. 25 

268



62 
 
Q. You don’t know where he was when he called you at 9:42? 1 

A. He just told me to meet him at that store. 2 

Q. You don’t know where he was when he called you again at 11:07, do you, or who he 3 

may have been with?  4 

A. No, I don’t.  5 

  MR. HOCKADAY:  Thank you sir, those would be my questions.  6 

  MR. HOLMES:  Nothing further Your Honor.  7 

  THE COURT:  Members of the Jury, at this time we are going to take our 8 

morning break.  Let me remind you that it is your duty not to talk among yourselves about 9 

this case.  Keep an open mind, don’t form any opinions about the case.  I want you to leave 10 

your notebook right there in the chair where you are at.  Go to the jury room and we will tell 11 

you when to come back in.  If anyone attempts to communicate with you in any way or talk 12 

to you about this case, you need to let the bailiff or let me know about that.  Everybody 13 

remain seated while the jury exits.    14 

(ALL JURORS LEAVE THE COURTROOM) 15 

  THE COURT:  We will be at ease for fifteen minutes. 16 

(COURT RECESSED FOR THE MORNING BREAK AT APPROXIMATELY 10:35 17 

A.M.)  18 

(COURT RECONVENED AT 10:45 A.M.) 19 

(ALL PARTIES ARE PRESENT IN THE COURTROOM, JURY IS NOT) 20 

  THE COURT:  The jurors complain about the lack of privacy in the jury 21 

room with the bathroom facilities.  They are getting to know each other pretty well in there.  22 

I am going to tell them if somebody has a particularly embarrassing experience they don’t 23 

want to share with the other jurors, they can go to my chambers.  It is right there close to the 24 

jury room.  Is that okay with everybody?  Mr. Holmes? 25 
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  MR. HOLMES:  YES SIR. 1 

  THE COURT:  Mr. Hockaday? 2 

  MR. HOCKADAY:  YES SIR.  3 

  THE COURT:  The other option would be for them to go out into the 4 

hallway, but those are more public restrooms.  I think part of what we need to do is to 5 

minimize contact between jurors and other people involved in this case as much as we can.  6 

We can’t control what they do when they leave here at 5:00, but we can control the 7 

bathroom.  I have also instructed the bailiff to see if the person in charge of these facilities 8 

can’t make these bathrooms a little bit more private.  I understand there is a vent in the door 9 

and the fan does not work in the bathroom and never has, there is no point for the vent. I 10 

don’t know how far we will get with that this week or ever.  Until then we will let them have 11 

my chambers if needed.  Is everybody okay with that?   12 

 Bring them in please.  13 

(ALL JURORS ENTER THE COURTROOM) 14 

  THE COURT:  Members of the Jury, I have not been back to the jury room, 15 

but it has come to my attention that the facilities in there, the bathroom facilities may not be 16 

the most private facilities in the world.  But you are getting to know each other pretty well 17 

by now, that is unfortunate.  What I am going to do is I am going to encourage you that 18 

when you go into the jury room for breaks, or jury deliberations to use those facilities 19 

anyway.  If you have something that is particularly embarrassing that you need to express, I 20 

am going to let you use the bathroom facilities in my chambers, which is right down the hall.  21 

I have reported this to the bailiff, hopefully we can get some action on the part of the county 22 

to make these facilities a little more accommodating to people who are sensitive to that kind 23 

of thing.  I am not sure we can accomplish that by the end of this trial.  I don’t want you to 24 

go downstairs, I don’t want you to go in the hallway during breaks.  I want to make sure 25 
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those badges that you are wearing are visible. If you have a badge that is covered up by a 1 

piece of clothing or anything, you need to move it to where it can be seen so that everybody 2 

knows that you are a juror, and everybody knows that you are not to be talked to.  It is very 3 

important in order for us to have a fair trial.  Any questions from the jury? (No questions) 4 

 Next witness Mr. Holmes.  5 

  MR. HOLMES:  Christine Angel.  6 

CHRISTINE ANGEL, being first duly sworn testified as follows during DIRECT 7 

EXAMINATION BY MR. HOLMES: 8 

Q. Will you state your name please?  9 

A. I am Christine Angel. 10 

Q. Where do you live Ms. Angel?  11 

A. 410 --- Branch Road on Jack’s Creek.  12 

Q. That is here in Yancey County?  13 

A. Yes sir.  14 

Q. How long have you lived there?  15 

A. About 40 years.  16 

Q. So you were living there on March 4, 5, and 6, 2011? 17 

A. Yes sir.  18 

Q. And did you know Jonathan Russell Whitson?  19 

A. Yes. 20 

Q. How did you know him?  21 

A. He was my grandson. He was my step-grandson but he was the world to me.  22 

Q. How long had you known him? 23 

A. Ever since he was 18 months old. 24 

Q. How well did you know him? 25 
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A. I knowed him pretty good.  1 

Q. Can you tell us about him a little bit?  2 

A. He was loving, he was caring.  3 

Q. Did Jonathan come to your house on March 5th, Saturday March 5th, 2011? 4 

A. Yes, when he got out of jail.  5 

Q. And about what time did he arrive at your house?  6 

A. I had phenomena and I was pretty sick.  I was running a fever but the best I can 7 

remember it was around 1:00.  I was laying on the couch asleep and he woke me up beating 8 

on the door.  9 

Q You said 1:00 in the a.m. or p.m.? 10 

A. In the morning.  11 

Q. Did you have any contact with him prior to arriving at your house that morning?  12 

A. No sir.  13 

Q. Did you have any knowledge, any prior knowledge that he was going to be coming 14 

to your house?  15 

A. No, I didn’t even know he was out of jail.  16 

Q. You say you know that he was coming from jail that he had been released?  17 

A. Yes.  18 

Q. And do you know how long he had been in jail?  19 

A. I am guessing, probably two or three months. 20 

Q. Who all was at your house when Jonathan arrived that morning?  21 

A. Me, my husband, and James my son and Christian and David.  22 

Q. What did Jonathan do when he arrived at your house?  23 

A. He was beating on the door and I opened the door cause I didn’t know who it was, it 24 

scared me.  And I opened the door and I said, ‘what are you doing?’.  He said, “I want in”.  25 
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He said, “I am tired”.  I said, “when did you get out?”  He said, “Awhile ago”.  And I said, 1 

“How did you get here?”  He said, “My cousin came and picked me up”.  I said, “Get in here 2 

and go to bed”.  He said, “I’m hungry”.  And I said, “Well go in there and hunt you 3 

something to eat”.  And I said, “Go to bed cause I’m sick”.  He said, “No I’m going to stay 4 

here in this recliner and aggravate you all night”.  I said, “No you are not”.  He sat there and 5 

he talked.  I would get about asleep you know, and he would start something else.  I would 6 

say, “John honey please hush and go to bed.  Go in there and get in my bed and go to sleep”.  7 

“No, I’m going to sit right here in this chair”.  And he told me that he called his mamma and 8 

she wouldn’t come and get him.  9 

  MR. HOCKADAY:  Objection to what he said.  10 

  THE COURT:  Overruled. 11 

A.And he just sit there and finally went and got him something to eat.  And he told me that 12 

he was – he said,  granny, he said I’m clean and I’m not never going to do no more drugs – 13 

  MR. HOCKADAY:  Objection. 14 

A.And I said -- 15 

 THE COURT:  Hold on a minute, there is an objection.  16 

A.I’m sorry.  17 

THE COURT:  You got to stop.   18 

 MR. HOCKADAY:  Would like to be heard outside the jury.  19 

  THE COURT:  All right, members of the jury, we are going to ask you to go 20 

to the jury room for a minute and we will bring you back as soon as we can.  You recall 21 

there are times when we have to talk about things, just the lawyers and the judge, this is one 22 

of those times. 23 

(ALL  JURORS  LEAVE  THE  COURTROOM at 11:05 a.m.) 24 

(THE FOLLOWING IS OUT FO THE PRESENCE OF THE JURY) 25 
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  THE COURT:  The jurors are out of the room.  I will hear you Mr. 1 

Hockaday.  2 

  MR. HOCKADAY:  Your Honor we went through a number of pretrial 3 

motions yesterday.  One included any statements Ms. Angel had given any of the law 4 

enforcement or Mr. Holmes.  We had a discussion about what the state was contending from 5 

this issue and could not make nor allow that she could state that he said he loved her three 6 

times as he was going back and forth to go to bed on the night of the 5th.  There has been no 7 

disclosure at any point of any other statement.  I recall the Court instructing that these 8 

witnesses would not be coming in and making other statements made by the deceased or any 9 

provided.  We certainly had no knowledge that this particular witness was going to give any 10 

statement about his condition, whether he was sober or not.  It has never been provided, and 11 

we object it may lead to get in other statements you have ruled.  And we would certainly 12 

oppose this witness being allowed to testify to that, particularly the fact that my client had 13 

no notice of it.  We argued about it yesterday for a number of hours, knowing this witness 14 

would testify.  15 

  THE COURT:  All right, Mr. Holmes. 16 

  MR. HOLMES:   Your Honor, Ms. Angel has not made a statement per se at 17 

any point.  What we have in discovery are some notes that are unsigned and would appear to 18 

be officer notes made at the time that he spoke with Ms. Angel.  They are very brief, one, 19 

two, three, four pages in total on a small binder, hand held notepad.  And while the 20 

Defendant has not been aware that she was going to testify to this, this is the first we are 21 

hearing of it as well.  That is not a reason to exclude it.  If it falls within the hearsay 22 

exception sounds like it was essentially what he had repeated to the cousin that he was sober 23 

and was going to stay sober.  So essentially we have already heard the same testimony.   24 

And I would add that the case is over three years old and the defendant was free to speak 25 
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with Ms. Angel at any point in time during those three years had he done so, it is entirely 1 

possible that he could have elicited that testimony, or elicited that information from her.   I 2 

spoke with her, that is what I did, but it was not a very lengthy conversation, so he could 3 

have done the same thing.  4 

  THE COURT:  Well, I think the cross examination by Mr. Hockaday was 5 

constructive on this subject.  He was clean and he planned on staying that way.  He 6 

obviously didn’t follow through with his plan, maybe he was lying about whether he was 7 

clean or whether he was planning to stay.  I am not sure how compelling the evidence is 8 

anyway what he said about being clean at the time, I am not sure how relevant it is.  He 9 

talked to his grandmother, what is the relevance Mr. Holmes? 10 

  MR. HOLMES:  Our argument would be this is essentially the nightmare 11 

scenario where you have someone who has a drug addiction and wants to stay clean, has 12 

gone through a period of forced sobriety and does have some intention of staying clean and 13 

is going back into society.  And then made available to someone who is dealing drugs and 14 

caves and falls and does something that but for the Defendant’s action wouldn’t have done 15 

had he not had that opportunity.  16 

  THE COURT:  How does that relate to the elements of the crimes charged? 17 

  MR. HOLMES:  Well if the State is able to get into evidence any of the prior 18 

bad acts that have been discussed, whether his prior conviction, or the other prior bad acts 19 

evidence that Mr. Whitson did testify to, then I would argue it goes to the issue of malice 20 

because the Defendant knew he had a drug addiction.   He knew he had a problem, didn’t 21 

care and was dealing anyway.  And the fact that he had some intention to stay clean and be 22 

sober. 23 

  THE COURT:  There is no evidence here that the Defendant knew that he 24 

was trying to. 25 
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  MR. HOLMES:  Not yet, but hope springs eternal that it will be in evidence 1 

at some point. 2 

  THE COURT:  I am going to sustain the objection at this time.  If it becomes 3 

relevant to the elements of the crime at a later time then we can put her back on the stand.  I 4 

don’t find that it is relevant.  403 it is likely to confuse the jurors as to what the issues are 5 

and what the elements of the crime are.  As far as proving malice, let’s just say there is no 6 

foundation for that right now.  7 

  MR. HOLMES:  I guess just for the record I would argue that the exact same 8 

hearsay exception that applied in the cousin’s case would apply here, which would be an 9 

existing mental condition.  803.3, then existing mental or emotional or physical condition, 10 

because that is essentially what it is, he is making a statement as to his physical condition 11 

and his intent.  12 

  THE COURT:  Still it may be a hearsay exception, but it is not relevant.  13 

There is no foundation for the relevancy that it should come in at this point. It seems also 14 

that it would confuse the jury as to what the issue here is.   15 

  MR. HOLMES:  It would tend to refute the Defendant’s assertion so far that 16 

he was able to obtain morphine from someone in between the time that he is released from 17 

jail and the time that he made it to his grandmother’s house.  They have a great way of 18 

trying to poke holes in how much time he was by himself, how long it took before someone 19 

arrived there, and he could have had some in his pocket, and he could have gotten them from 20 

somebody else. And the fact is the evidence is that he stated that to two different people that 21 

he is clean and sober and intends to stay that way, which directly refutes that assertion. 22 

  THE COURT:  There is also the issue of notice.  23 

  MR. HOLMES:   There is nothing I can do about that. I wasn’t aware of it, it 24 

is what it is.    25 
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  MR. HOCKADAY:   That is obviously one of our biggest issues with it is the 1 

lack of notice and it is their witness, and this case is three years old.  There was an 2 

instruction from the Court yesterday that we weren’t talking about statements of the 3 

deceased except specifically those ones that you okayed.  And here we are about something 4 

else.  5 

  MR. HOLMES:  And again the – they were free for three years to seek. 6 

  MR. HOCKADAY:  The issues is obviously whether I am poking holes in 7 

something.  I think that is my job and I have not put out any names of who the drugs are, 8 

they have got to prove it is him.  The issue is, they are in control of their witness.  You have 9 

instructed them not to reference any statements except for those that didn’t have a day on 10 

them.  Your Honor spent a lot of time researching.  Here we are right out of the gate and we 11 

have something else. 12 

  THE COURT:  I will exclude it for right now.  Ma’am, do you understand 13 

what testimony you are not allowed at this point in time?  Don’t want you to say anything 14 

that would violate a ruling of the court.  The statement that Jonathan made that he was clean 15 

and that he planned on staying clean is hearsay, that and other pieces the Court is going to 16 

prohibit that from being stated in front of the jury. Do you have any questions about that?  17 

Do you understand what I am asking you not to say?  18 

A. What about, he told me that he loved me.   19 

THE COURT:  That will be okay. I suppose. 20 

MR. HOCKADAY:  I believe you ruled that she can say that, yes sir. 21 

MR. HOLMES:  Did Your Honor rule on that.  That is not my understanding 22 

his recollection differs from mine.   23 

THE COURT:  It is allowed.   Okay.  Bring them back in.  24 

(ALL JURORS ENTER THE COURTROOM AT APPROXIMATELY 11:15 A.M.) 25 

277



71 
 
  THE COURT:   Continue with your questions Mr. Holmes. 1 

(CONTINUED WITH DIRECT EXAMINATION OF MS. ANGEL) 2 

Q. Ms. Angel, you were telling us that you were having a conversation with Nathan 3 

after he came to your house that night.  4 

A. Who? 5 

Q. You were telling us that you were having a conversation with Jonathan, I’m sorry.  6 

A. Okay. 7 

Q. After he came to your house that evening.  8 

A. Yes.  9 

Q. After you had had a conversation with him what happened, did you go to bed, did he 10 

go to bed?  11 

A. I laid back down on the couch, and he stretched out in the chair.  I said, ‘pull that 12 

heavy coat off and pull you shoes off and go to sleep’.   13 

Q. And did he?  14 

A. Yes.  15 

Q. Do you know what time he woke up on Saturday, March 5th, approximately? 16 

A. I am guessing, it has been three years.  I don’t have that good a mind no way.  17 

  MR. HOCKADAY:  Objection. 18 

  THE COURT:   Objection sustained.  If you don’t know don’t say.  19 

Q. To the best of your recollection can you tell us? 20 

A. It was approximately about 9:00. 21 

Q. What time? 22 

A. About 9:00 23 

  MR. HOCKADAY: Objection she said she didn’t know. 24 

  MR. HOLMES:  The question is, to the beset of her recollection.  25 
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  THE COURT:   Objection sustained.  Ask another question another way.  1 

Q. When was the next time you saw Jonathan after he went to sleep? 2 

A. Well I was – if he would wake up and talk to me.  I don’t know what time it was.  3 

Q. Was it in the morning?  4 

A. I would say so.  5 

Q. Were you present at the house that Saturday, all day?  6 

A. Yes.  7 

Q. And can you tell us what happened after he woke up that morning?  8 

A. I cooked breakfast and everybody eat.  I went ahead and cleaned the house and 9 

everybody went outside.  Him and Nathan went outside.  10 

Q. Did Jonathan stay there at the house the remainder of the morning?  11 

A. Yes, as far as I know, I was busy.  12 

Q. Did you see him leave --- did Jonathan leave the house at some point? 13 

A. Yes, Stephanie come and they left.  14 

Q. About what time do you recall Stephanie Whitson coming to the house?  15 

A. I would say probably about 10:00, nine or ten.  16 

Q. Do you remember that for sure? 17 

A. I can’t say for sure.  18 

Q. If you told law enforcement something different. – let me ask you this.  Did you 19 

speak to law enforcement about what happened on that day? 20 

A. Yes. 21 

Q. If you told them something different, would that be the correct statement?  22 

A. Yes, because it has been three years.  23 

  MR. HOLMES:  May I approach the witness? 24 

  THE COURT:  I want to see what you show her. 25 
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  MR. HOLMES:  (Approaches with document)  May I approach the witness?   1 

  THE COURT:  Yes.  2 

Q. (Approaches witness with document – shows to witness) 3 

  THE COURT:   Make your questions audible please Mr. Holmes. 4 

Q. I just asked her to read, if you will just read it to herself, is what I said.  I’m sorry, if 5 

you will – okay.  So ma’am, the statement that we have that you just read indicates that 6 

Stephanie came at what time?  7 

A. 4:30. 8 

Q. Is it 14:30? 9 

A. Yes. 10 

Q. And that being military time would be 2:30, is that correct? 11 

A. Yes.  12 

Q. Now does that – does that sound to the best of your recollection?  13 

A., Yes.  14 

Q. And when she came, what happened after she arrived?  15 

A. They sat on the – I have got a love seat there at the house in the living room and they 16 

sat back there.  I could hear them talking, I went on to the kitchen that is at the far end.  17 

Q. Did you see John Pritchard that day?  18 

A. No.  I wouldn’t have known him if he had walked in my house.  19 

Q. Did you see Jonathan leave at any point in time with anyone other than Stephanie?  20 

A. No.  21 

Q. When Jonathan and Stephanie left, can you say about how long they were gone?  22 

A. Probably an hour.  23 

Q. Is that approximate? 24 

A. Approximately an hour.  25 
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Q. So they came back to the house after an hour?  1 

A. Yes.  2 

Q. Did they stay there the rest of the day?  3 

A. They came in the house and – well they sat in the car for awhile.  I asked Jonathan 4 

what was going on.  He said – 5 

  MR. HOCKADAY:  Objection. 6 

  THE COURT:  Sustained.  7 

Q. After they had left and returned again, did they ever meet again?  8 

A. Yes.  9 

Q. Who left and when?  10 

A. Her and Jonathan left.  11 

Q. When did they return, or did they return?  12 

A. Later, yes.  13 

Q. So am I understanding you to say that they left the house more than once and came 14 

back?  15 

A. Yes.  16 

Q. When they came back again, what happened?  17 

A. She left. 18 

Q. Do you know about what time she left?  Do you recall telling – well answer aloud, 19 

you are shaking your head.  20 

A. Probably around ten or eleven, somewhere around there.  21 

  THE COURT:  A.M. or P.M. 22 

A. In the evening.  23 

Q. And you told law enforcement a slightly different time at that time, correct?  24 

A. Yes.  25 
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Q. And after Stephanie had left, what happened then?  1 

A. They was all outside. 2 

Q. This is after Stephanie left?  3 

A. Yes.  4 

Q. You say they, who?  5 

A. Well, Jonathan and Nathan, I think the boys was out there playing, and that is all I 6 

seen.  7 

Q. Do you know about when Jonathan went to bed? 8 

A. That night about nine.  9 

Q. Well, so you saying that Stephanie left around nine? 10 

A. That morning – the evening.  11 

Q. You said Stephanie left around nine p.m. is that correct?  12 

A. Yeah, well he went to bed right after she left, cause he come in there.  I was in the 13 

bed he said good night, I love you.  And I went on to bed.  I was in the backroom, and I told 14 

him to go to bed.  15 

Q. Did you observe him go to bed?  16 

A. No.  17 

Q. Your recollection is that after Stephanie left he went to bed.  18 

A. Yeah, he explained to me what was going on.  19 

Q. Do you recall him going to the bathroom?  20 

A. Yes.  21 

Q. Did he do that more than once? 22 

A. Yes, he went to the bathroom three times, poked his head around the door and said, 23 

‘Granny I love you’.  And he hadn’t never done that before.  24 

Q. Do you recall what time you woke up on Sunday, March 6?  25 
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A. I woke up pretty early.  I was probably six or seven o’clock and he was snoring.  1 

Q. Who was? 2 

A. Jonathan.  3 

Q. You said he was snoring?  4 

A. Yes.  5 

Q. Where was he? 6 

A. He was in the living room.  I have got a hole in the wall and it has got a fan in it and 7 

you can hear what is going on in the living room. 8 

Q. Where in the living room was he?  9 

A. He was on the couch.  10 

Q. Did you actually see him, or did you just hear him?  11 

A. I just heard him.  12 

Q. After you got up, did you observe him on the couch?  13 

A. Yes.  14 

Q. Did you notice anything about him? 15 

A. Yeah, he was asleep.  16 

Q. Could you still hear him snoring?  17 

A. Yes.  18 

Q What did you do after you woke up that morning?  19 

A. I got ready and me and my husband went to the store.  20 

Q. What did you do there?  21 

A. Bought groceries.  22 

Q. And did you know about what time you returned from the store?  23 

A. Probably ten, cause it takes a long time to go to the store, probably ten, something 24 

around there.,  25 
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Q. And did you see Jonathan when you returned?  1 

A. Yes.  2 

Q. Where was he? 3 

A. He was still on the couch.  4 

Q. Did you observe anything about him?  5 

A. He didn’t look like he had moved, because he was lying there with his arms still 6 

crossed. 7 

  THE COURT:  He what?  8 

A. He was laying there with his arms crossed, he didn’t look like he had moved.  9 

Q. Did you still hear him snoring? 10 

A. I didn’t pay no attention because I was busy cooking breakfast. 11 

Q. Okay.  Now if you told law enforcement that when you returned from the store you 12 

observed him still snoring, would that be correct?  13 

A. Yeah.  14 

Q. What did you do when you returned from the store?  15 

A. I put groceries up and cook breakfast.  And I told Nathan, I said, wake him up.  He 16 

said, no just let him sleep.  17 

  MR. HOCKADAY:  Objection to what Nathan said.  18 

  THE COURT:  Sustained.  19 

Q. Did anyone go try to wake him up? 20 

A. No, not until later.  21 

Q. Well at some point someone tried to wake him up? 22 

A. Yeah. 23 

Q. Did everyone eat breakfast? 24 

A. Yes. 25 
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Q. Everyone except Jonathan? 1 

A. Jonathan, right.  2 

Q. And then was it after breakfast then that someone tried to wake Jonathan up?  3 

A. Yeah, it was awhile later, and – 4 

Q. Who was it tried to wake him? 5 

A. Christian.  6 

Q. Did he wake up? 7 

A. No.   8 

Q. Okay. 9 

A.   He took hold of his foot and said – 10 

  THE COURT:  Ma’am?  11 

A. Jonathan took hold of his foot and said, brother it is time to get up. 12 

 MR. HOCKADAY:  I am not sure who made the statement, but I object. 13 

THE COURT:  The Court will sustain that.  Ask another question.  14 

Q. After it was – after he didn’t wake up, can you tell us what happened then?  15 

A. Yeah, I looked at him and I said, “Oh my God he is dead”.  I said he ain’t moving. 16 

And Nathan took hold of him and pulled him up, and he said, “Mamma call 911, he is 17 

dead”.   18 

MR. HOCKADAY:  Objection. 19 

  THE COURT:  Objection sustained.  Don’t say what anybody else said.  20 

Q. Now ma’am, you had indicated that you had returned from the store and cooked 21 

breakfast and you indicated you returned from the store somewhere around ten.  If you told 22 

law enforcement that the time was about ten thirty, would that be correct?  23 

A. Yeah. 24 
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Q. And do you know – you stated that you ate breakfast and then tried to wake him up.  1 

At what point do you know was 911 called?  2 

A. I called 911 and I told them he was dead.  And they said, you don’t need the 3 

ambulance.  4 

Q. Don’t say what anybody else said.  5 

A. Anyway they sent the law.  6 

Q. Do you know about what time you called 911? 7 

A. No, that was a bad day. 8 

Q Did law enforcement respond to the 911 call? 9 

A. Yes. 10 

Q. Do you know about how long it took the deputies to get there?  11 

A. Probably about 30 minutes.  12 

Q. And did you see law enforcement on that day?  13 

A. Yes.  14 

Q. Is there anything else that you know of that we have not talked about that is relevant 15 

to what we are talking about here today? 16 

A. (No answer) 17 

Q. You said that you had never even seen John Pritchard before?  18 

A. No. 19 

Q. You didn’t even see him that day?  20 

A. No.  I seen his truck but I never seen him face to face.  21 

Q. Did you see his truck that day?  22 

A. No.  23 

Q. Did you speak with Jonathan that Saturday evening before he went to bed?  Did you 24 

all talk at all? 25 

286



80 
 
A. Yeah, he told me what was going on.  1 

 Q. You did not see anyone – did you see anyone give Jonathan any drugs the time that 2 

he was with you? 3 

A. No, if I had it wouldn’t been good. 4 

  MR. HOLMES:  No further questions at this time.  5 

  THE COURT:  Cross. 6 

CROSS EXAMINATION BY MR. HOCKADAY: 7 

Q. You are Jonathan’s step-grandmother, right?  8 

A. Right.  9 

Q. At the time of his death I think he was either 28 or 29 years is that right?  10 

A. Yes.  11 

Q. And you have known him all but just the first year and a half of his life, I think you 12 

said, correct?  13 

A. Yeah, he was eighteen months old.  14 

Q. Your husband’s name is?  15 

A. Blake.  16 

Q How long have you too been married?  17 

A. 52 years.  18 

Q. Congratulations.  19 

A. Thank you. 20 

Q. Was he living in the home with you at the time of March 2011?  21 

A. Yes.  22 

Q Would he have been in the home as well during the days of March 5 and 6, 2011? 23 

A. Yes.  24 
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Q. And you say you stayed in the home pretty much all day on the 5th I think, you went 1 

to the store the following day on Sunday, on the 6th.  2 

A. Right.  3 

Q. And you are the one that made the calls to 911? 4 

A. Right. 5 

Q. And if the records show that call was made 11:33 a.m. you wouldn’t have any reason 6 

to dispute that is when that call was made? 7 

A. Right. 8 

Q. Did you make that call off of a cell phone, or your house phone or do you 9 

remember?  10 

A. I think it was the house phone.  11 

Q. And you think it was about 30 minutes before law enforcement got there – that is the 12 

best of your recollection.  13 

A. They got there pretty quick.  14 

Q. It would have been a little after 12:00 when they got there? 15 

A. I would say so.  16 

Q. Which law enforcement officer got there after you made that call, if you can recall?  17 

A. It was Higgins.  18 

Q. Bryan Higgins? 19 

A. Right. 20 

Q. Works for the Sheriff’s Department.   21 

A. Right. 22 

Q. And did you from that point forward have conversations with him about your 23 

recollection of the events from the time Jonathan got back to your house?  24 

A. Yes. 25 
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Q. Now before Jonathan got there, you said you had no idea he was coming after he got 1 

out of jail, come straight to your house, you didn’t know that right? 2 

A. No. 3 

Q. Did he live with you?  4 

A. No. 5 

Q. Where did he live?  6 

A. Sometimes he was at Russels.  7 

Q. His dad’s? 8 

A. Yeah. 9 

Q. Who else? 10 

A. With Nathan. 11 

Q. And that is Nathan Angel. 12 

A. Right. 13 

Q. What is the relationship there?  What is your relationship with Nathan Angel?  14 

A. He was my oldest son. 15 

Q. What would his relationship be is he the father of Jonathan or an uncle? 16 

A. No.  Nathan married his mother.  He was Nathan’s step-son. 17 

Q. Step-dad. 18 

A. Right. 19 

Q. You said at times he stayed with Nathan?  20 

A. Yes.  21 

Q. Was Nathan’s home close to your home?  22 

A. Yes.  23 

Q. How close? 24 

A. He was behind my house.  25 
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Q. How far a distance between the two residence, estimate? 1 

A. Probably three or four hundred feet, I don’t know for sure.  2 

Q. A football field? 3 

A. No. 4 

Q. Not that far? 5 

A. No. 6 

Q. So less than 300 feet? 7 

A. Yes. 8 

Q. Is that where Jonathan stayed a lot? 9 

A. Yes.  10 

Q. Do you agree that Jonathan, before he came to your house you understood he had 11 

been in jail for a couple of months, right?  12 

A. Right. 13 

Q. That was in Madison County? 14 

A. Right. 15 

Q. You would agree that he has had some criminal trouble, would you not?  16 

A. I agree. 17 

Q. Would you agree that he has had a drug problem? 18 

A. Yes. 19 

Q. And that is consistent with a lengthy period of time of drug use, right?  20 

A. I would say so. 21 

Q. You have known him for 20 some years. In particular in the last several years before 22 

his death he had a drug problem right? 23 

A. He wasn’t with me all the time.  24 
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Q. I understand.  But being familiar with him, seeing him from time to time him living 1 

basically next door to you at times, you were aware of the issues, right? 2 

A. Yeah.  3 

Q. And did your son, Nate, also have a drug problems? 4 

A. Yes.  5 

Q. And at times they lived together in the house, Nate’s house, just some short distance 6 

from you? 7 

A. Yeah. 8 

Q. Is that where Nate was living when Jonathan was released from jail in Buncombe? 9 

A. No. 10 

Q. Where was he living then?  11 

A. He was living with me because the house, the power was messed up on it, he moved 12 

in with me because he was sick he had cancer.  13 

Q. So he had come from his house and was now located with you? 14 

A. Right. 15 

Q. Was it a mobile home or a house? 16 

A. It was a mobile home.  17 

Q. That residence was still there that he could access, right? 18 

A. Yeah. 19 

Q. He just wasn’t staying there at night? 20 

A. It wasn’t fit to live in.  21 

Q. Okay.  Jonathan had some things he kept there, some of his personal items were 22 

there, right?  23 

A. I guess, I don’t know what was in there.  24 
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Q. Well some times he slept there and had a bed there and stayed there for a period of 1 

time, right?  2 

A. When Nathan was there he did. 3 

Q. How long had Nathan been living back with you as of March of 2011, if you can 4 

recall?  5 

A. Probably a year.  6 

Q. So he gets there, and you are on the couch, I guess in the living room, right? 7 

A. Right. 8 

Q. He wakes you up, bangs on the door, comes in and sleeps in the chair, right? 9 

A. Right. 10 

Q. And you are saying the next day at some point you get up, you see him he is still in 11 

the house, right? 12 

A. Right. 13 

Q. And Stephanie Whitson gets there, correct? 14 

A. Right. 15 

Q. Now you testified that you believe that was about ten in the morning, right?  16 

A. Yeah. 17 

Q. You realize you told Officer Higgins a completely different time that you said he got 18 

there, do you realize that?  19 

A. I don’t know, probably, because like I said it has been three years.  20 

Q. Would you acknowledge then that when you talked with Officer Higgins that you 21 

told him 2:30 is when she got there?  You wouldn’t have any reason to disbelieve his notes, 22 

would you?  23 

A. No. 24 
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Q. Well today your recollection is ten in the morning, which would have been even 1 

before lunch, right? 2 

A. Like I said it has been three years. 3 

Q. I understand, I understand.  But that is about four or four and a half hours of 4 

difference in time from when you say she first got there, correct?  5 

A. Yeah. 6 

Q. Now once she got there they visited for a little while at your home, right?  7 

A. Right. 8 

Q. And then you say at some point they left together, right?  9 

A. Right. 10 

Q. Do you know where they went? 11 

A. No.  I didn’t ask.  12 

Q. And did they – is that at the period of time you said you saw them in the driveway 13 

for a little bit? 14 

A. Yes.  15 

Q. When they went out of your house, did they go to one of them’s car?  Was it her car? 16 

A. Yes. 17 

Q. Was she driving? 18 

A. I don’t even remember.  19 

Q. Was it a jeep? 20 

A. I don’t know. 21 

Q. But you just remember them getting in her car?  22 

A. Yes.  23 

Q. You actually saw them do that?  24 

A. Yes.  25 
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Q. And did they spend any time in the car together before they pulled out? 1 

A. Yes.  2 

Q. Can you approximate how long that was? 3 

A. No. 4 

Q. And you don’t know what went on in the car? 5 

A. No. 6 

Q. Did you stay inside? 7 

A. Right. 8 

Q. So then they leave.  And you said today you said they were gone about an hour, 9 

right? 10 

A. I was guessing at that, because I was busy.  11 

Q. You are really not sure? 12 

A. Right. 13 

Q. You told Officer Higgins before it was longer than that.  You are not real sure how 14 

long they were gone really, are you?  15 

A. No. 16 

Q. But anyway they came back, correct?  17 

A. Right. 18 

Q. And they came back together, right?  19 

A. Right. 20 

Q. And did they come in her car?  21 

A. Yes.  22 

Q. Did you see them come back? 23 

A. He come in the house, so I figured he come back.  24 

Q Did she come in with him?  You said they came back together. 25 
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A. I can’t honestly say if she came in with him or not. 1 

Q. So she may have stayed outside? 2 

A. Right. 3 

Q. And you are not sure what she was doing out there?  4 

A. No.  5 

Q.  You don’t even know if she was still in her vehicle or doing something else?  I need 6 

you to answer.  7 

A. No. 8 

Q. Then at some point you say they left again, correct? 9 

A. Right.  10 

Q. Do you know where they went on that occasion? 11 

A. No. 12 

Q. How long were they gone that time?  13 

A. I don’t know.  14 

Q. So you are not sure whether that was five minutes, ten minutes, or several hours, are 15 

you?  16 

A. No. 17 

Q. All you know is the next thing at some point they came back together and were at 18 

your house, right?  19 

A. Right. 20 

Q. And then you are sure about the fact that she left, you said ten one time, maybe nine, 21 

sometime around nine or ten o’clock she left? 22 

A. Yeah. 23 

Q. Okay.  So is it your testimony today that on the 5th after you got up that you stayed at 24 

that house?  25 
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A. Yes.  1 

Q. Is it your testimony that when they left the first time, went out the driveway you 2 

visually saw them go out to her car and get in the car? 3 

A. Got in her car and left. 4 

Q. Yeah.  And then you did say they stayed in the car for a little while, right? 5 

A. Yes.  6 

Q. Then backed out and pulled out, correct? 7 

A. Yes. 8 

Q. And your testimony today is that they left twice together, correct? 9 

A. Yes. 10 

Q. On one occasion they were gone at least an hour, or not sure but around an hour, 11 

right?  12 

A. Yes. 13 

Q. And then on the second time you really don’t have any idea how long they were 14 

gone, right?  15 

A. No, because I didn’t stand at the window and watch, I was busy. 16 

Q. Sure.  But you specifically remember those two times they left the house together?  17 

A. Yes.  18 

Q. Okay, now when you talked with officer Higgins you only told him they left once, 19 

right? 20 

A. I don’t remember what I told him to tell you the truth, it has been too long.   21 

Q. Well if you told him that she got there at 2:30 and they left at 4:00 and came back, 22 

and that is the only reference you made that they ever left the house, that would be one time 23 

today you said twice, right?  24 

A. That is what I said. 25 
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Q. No reason to believe you wouldn’t get back your notes on what you told him then, 1 

right?  2 

A. No, I don’t keep notes.  3 

Q. But he took notes when you talked to him, right?  4 

A. Yeah.  5 

Q. He was the first officer on the scene, right?  6 

A. He was the only one that I know of.  7 

Q. Then you said that when she left at 9 or 10 o’clock, who all was still there at the 8 

house, that night, on the 5th?  9 

A. That night? 10 

Q. Yeah, when she left to go home I guess.  What time, or who all was there?  11 

A. It was me and my husband and the kids and Nathan. 12 

Q. And Jonathan?  13 

A. And Jonathan.  14 

Q. When you say kids, who are you talking about?  15 

A. Nathan’s son and my son.  16 

Q. Their names are? 17 

A. Christian and James.  18 

Q. You said they were outside?  19 

A. Yes.  20 

Q. You remember that specifically? 21 

A. My youngun, the kids, the night when John died, no they was at the house, they 22 

come in and out. 23 
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Q. No, I am not talking about when he died, I am talking about when you say that 1 

Stephanie left, you testified a few minutes ago they were outside.  Is that not what you said, 2 

that Jonathan and Nate – 3 

A. Yeah. 4 

Q. And the kids, meaning Christian and.  Now at some point you had the discussion 5 

with Mr. Holmes about this case, right?   6 

A. Yes. 7 

Q. Remember that.  Did other people come to the house during that day on the 5th, do 8 

you remember?  9 

A. It was Bryan Silvers was there and JR, that is what they call him, and Brandy’s 10 

boyfriend, I don’t remember what his name is.  He was down there to see John.  11 

Q. John had just gotten out, a lot of people wanting to come and see him, would that be 12 

fair to say?  13 

A. Yes.  14 

Q. You say that Bryan Silver came.  Does he live here in Yancey?  15 

A. Yes.  16 

Q. How old a person is he, if you know?  17 

A. How old? 18 

Q. Yeah. 19 

A. He is probably in his 40’s.   I’m just guessing.  20 

Q. When did he get there?  21 

A. They – all the rest of them was around there.  22 

  THE COURT:  Speak up a little bit.  23 

Q. What time of day if you remember?  24 

A. It was probably eleven or twelve, I don’t know.  25 
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Q. Meaning eleven a.m., lunch time, twelve? 1 

A. Yes.  2 

Q. When did JR get there?  3 

A. They come together.  4 

Q. Did they come into your home?  5 

A. No.  6 

Q. How do you know they were there? 7 

A. I heard a vehicle and I was in the backroom making up beds and stuff, or doing 8 

something and I looked out and they was up there in the driveway.  9 

Q. How did you recognize who it was, did you know them?  10 

A. Yes, Bryan is my cousin.  11 

Q. And this other individual, did you know him? 12 

A. Yes.  13 

Q. But you are not quite sure what he is called though are you? 14 

A. They call him CR.  15 

Q. You mentioned JR, but when – 16 

A. No, it is not JR, it is CR.  17 

Q. You told Mr. Holmes, you said it was CR.  Do you know what his real name is?  18 

A. No. 19 

Q. You just know that is what he is called? 20 

A. Yeah. 21 

Q. You know him well enough to recognize him?  22 

A. Yes. 23 

Q. So they were there, and they got there around 12:00, how long did they stay?  24 

A. I have no idea.  25 
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Q. You are not sure?  1 

A. I am not sure.  2 

Q. They stayed in the driveway?  3 

A. Yes.  4 

Q. Did Jonathan go out and greet them since they had come to see him? 5 

A. Yes. 6 

Q. Talk to them?  7 

A. They was all out there together.  8 

Q. Visited with him there, I guess at the vehicle they came in, right?  9 

A. Yes.  10 

Q. Was Stephanie there at that time? 11 

A. No. 12 

Q. And you were doing some cleaning work in the house.  13 

A. Right. 14 

Q. But you could hear the car come up the driveway?  15 

A. I heard the truck. 16 

Q. How close is the driveway to your house?   Is it pretty close? 17 

A. Yeah, it is pretty close. 18 

Q. Generally are you able to hear a vehicle when it comes up the driveway? 19 

A. No, not all the time, if it makes a big noise I can.  20 

Q. So a truck or something like that? 21 

A. Yeah, if it is loud. 22 

Q. And because this one was loud, you looked out your window and saw a truck out 23 

there that Bryan and CR were in, right? 24 

A. Right.  25 
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Q. And you don’t have any idea what your grandson and Bryan Silvers and CR were 1 

talking about do you? 2 

A. No. 3 

Q. You don’t know what they did, or talked about, anything that may have gone on 4 

there at that meeting?  5 

A. No. 6 

Q. Anybody else come to the house that you can recall during that day since people 7 

were coming by and visiting with Jonathan?  8 

A. No. 9 

Q. You said there was a third person that maybe came by, do you remember who that 10 

was?  11 

A. I can’t remember his name, he talked to Higgins. It is Brandy’s boyfriend.  12 

 Q. Who? 13 

A. Brandy I don’t remember what his name is. 14 

Q. What is Brandy’s last name? 15 

A. I can’t think. 16 

Q. Are you related to her in anyway? 17 

A. Yes, she is my step-granddaughter. 18 

Q. You are not sure what the boyfriend’s name is? 19 

A. No. 20 

Q. How did you know he was there?  21 

A. Because he was in the house.  He came in the house and was talking to Higgins.  22 

Q. What day is it you are saying he was there?  23 

A. It was on Saturday – Sunday.  24 

Q. I’m  asking about on the 5th.  25 
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A. Oh.  1 

Q. On Saturday, was that gentleman there? 2 

A. No, not on Saturday, no.  3 

Q. But at no point while you were there at the house did you see John Pritchard, did 4 

you?  5 

A. No.  I didn’t even know him.  6 

Q. So, you didn’t see him that day.  You didn’t see him with your grandson at all? 7 

A. No, I did not.  8 

Q. You would have been there the whole day at that house, close to that driveway doing 9 

your housework pretty much all day? 10 

A. Yes.  11 

Q. Husband there too, right? 12 

A. Yes.  13 

Q. Other kids around, right?  14 

A. Right. 15 

Q. Did the other ones stay there pretty much all day, the other children that were there?  16 

A. Yes.  17 

Q. You said that after Stephanie left, Jonathan was in the living room and you – I guess 18 

you had gone to a different room to go to bed, is that right?  19 

A. Yes. 20 

Q. You were not going to sleep on the couch?  21 

A. No, John slept on the couch. 22 

Q. Where did you go to sleep at? 23 

A. I got three bedrooms, mine is down on the end.  24 

Q. How far is that from the living room where Jonathan slept? 25 
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A. It is not far. 1 

Q. It is down a hall? 2 

A. Yeah, there is a hallway. 3 

Q. A couple of bedrooms? 4 

A. No, just a bathroom.  5 

Q. -- that you pass by – do you pass by a couple of bedrooms before you get to yours? 6 

A. A bedroom and a bathroom.  7 

Q. So at least 20 feet or so? 8 

A. I would say so. 9 

Q. Once you left the living room to go get yourself ready for bed, you didn’t observe 10 

Jonathan going to bed – you just know he indicated – you indications were he was getting 11 

ready to go to bed.  12 

A. He pulled his shoes off and I told him to lay down and go to sleep. 13 

Q. And what time do you think that was? 14 

A. I always go to bed about 9. 15 

Q. So about that time? 16 

A. Yeah. 17 

Q. And from that time forward, did you have any other contact with Jonathan until the 18 

next morning?  19 

A. No, all but when he stuck his head around the door and said, I love you.  20 

Q. Now you have talked about that.  You are saying that he – when is it that you say he 21 

told you he loved you? 22 

A. Whenever I was in – I was in the bed and – 23 

Q. But just not asleep yet? 24 

A. No, I wasn’t asleep. 25 
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Q. So what time are we talking?  1 

A. It might have been 9:30, something after 9, somewhere around there.  2 

Q. And do you know why he was up.  If you don’t know don’t tell me, but do you know 3 

why he was up? 4 

A. No. 5 

Q. And where is it that he had this conversation with you.  Where did he speak to you? 6 

A. He stuck his head around the door, he didn’t come in, he just stuck his head around 7 

the door and said, I love you.  8 

Q. What did you understand that he was doing at that time as to why he was in the back 9 

end of the house?  10 

A. I figured he was going to the bathroom, I didn’t ask.  11 

Q. And once we got past about 9:30 though, and he said that to you.  Did you have any 12 

more contact with him on that night?  13 

A. He done that three times.  14 

Q. When was the last time he said that?  15 

A. I don’t know, it wasn’t but a few minutes he come back and said it again.  16 

Q. I assume you went to sleep reasonably quick, right? 17 

A. Yeah. 18 

Q. You don’t remember anything about that night that would cause you to believe it 19 

took you an extended period of time to go to sleep do you?  20 

A. No, it has been a long time. 21 

Q. Yes ma’am.  So those conversations, went to bed at 9:30, probably were over around 22 

10:00, right? 23 

A. It might have been, I don’t know, cause I didn’t ask him what time it was.  24 

Q. But you didn’t have any contact with him after that did you? 25 

304



98 
 
A. No. 1 

Q. And obviously your last contact with him, he was up, may have taken his shoes off 2 

but he was up, right? 3 

A. Yes. 4 

Q. And there had been, as you said, still a number of people in the house, right?  5 

A. No, not that time of night. 6 

Q. Nate was there, right? 7 

A. Yeah, he was in the bed. 8 

Q. The children were there, right?  9 

A. They was in the bed. 10 

Q. Husband was there, right?  11 

A. He was in the bed. 12 

Q. Nate had a drug problem? 13 

A. Yes.  14 

Q He had an extended drug problem, did he not?  15 

A. Yes. 16 

Q. That is a problem he battled for a number of years as well, is it not? 17 

A. Right. 18 

Q. And you made it clear a minute ago that if you seen some drugs changing hands, that 19 

wouldn’t have been pretty.   20 

A. No, it wouldn’t.  21 

Q. You don’t put up with that do you? 22 

A. I don’t like it. 23 

Q. You don’t want it in your home at all, do you? 24 

A. No. 25 
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Q. Have you had an opportunity to review any of the other statements that witnesses 1 

have made about this? 2 

A. No. 3 

Q. Were you aware that Ms. Whitson had said that drug use was going on in your home 4 

that night?  5 

A. I don’t know what she said.  6 

Q. And that she and Jonathan used in the bathroom, melting pills down on a spoon and 7 

using them there.  Were you aware of that?  8 

A. No.   Maybe she is the one that needs to be on trial instead of him.  9 

Q. Good point.  Were you aware of that?  10 

A. No, I was not or they would all have been out in the street.  11 

Q. Sure.  You knew for years – 12 

A. I am a Christian woman.  13 

Q. Exactly, you are the one for years that has, if there has been a problem in this family, 14 

say DSS got involved, you are always the one that kept the kids, right.  You didn’t put up 15 

with that crap, did you? 16 

A. I have raised twelve younguns.  17 

Q. Exactly.  So were you aware that the testimony or the statements of Ms. Whitson are 18 

that she and Jonathan were using in the bathroom right beside your bedroom.  Were you 19 

aware of that?  20 

A. No, no I was not.  Like I said, if I had they would have all been out on the street.  21 

She is the one that needs to be on trial instead of him.  22 

Q. Would that be your feeling then if the evidence is that Ms. Whitson and your 23 

grandson were using in the bathroom, melting this stuff down in a spoon and shooting it up 24 

in their arms, would that be your feeling?  25 
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A. Yes, cause I don’t condone it, I hate it. 1 

Q. Are you aware if the Sheriff’s Department ever located that spoon and had it 2 

analyzed?  3 

A. I don’t know nothing about that spoon. 4 

Q. Now when Jonathan died, you are saying that Nathan or somebody went over and 5 

tried to shake him, right? 6 

A. Yes.  7 

Q. You said he had been snoring, right?  8 

A. Right. 9 

Q. Were you aware of how sick he was? 10 

A. Who? 11 

Q. Jonathan? 12 

A. No. 13 

Q. Were you aware he had pneumonia? 14 

A. No I didn’t because he had been in jail. 15 

Q. Right, but were you aware the autopsy report said he had pneumonia? 16 

A. No. 17 

Q. Were you aware he had asthma?  18 

A. I know he had asthma.  19 

Q. He had a lot of breathing problems.  20 

A. And I know he had a blood clot. 21 

Q. Something wrong with his heart too, right?  22 

A. Yeah, he had a hole in his heart.  23 

Q. Was he drinking alcohol in your house that night also?  24 

A. I never seen no alcohol.  25 
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Q. So if he was drinking alcohol, and there was alcohol in his system when he died, that 1 

certainly wasn’t at your house was it?  2 

A. No. 3 

Q. You were there. 4 

A. Yes. 5 

Q. You don’t put up with that, so it had to happen somewhere else, right?  6 

A. Yes. 7 

Q. And you are saying that to the best of your recollection he went to bed probably 8 

around 9 or 9:30, and you are saying you guys noticed that he had passed away sometime 9 

after you got back from the store to get food to make breakfast which was the next morning, 10 

ten o’clock or after, right? 11 

A. Right. 12 

Q. So from when he went to sleep, based on what you remember, it had been at least 13 

twelve hours, right? 14 

A. Yes.  15 

Q. And to your knowledge, he was in your home that whole time, right? 16 

A. As far as I know.  17 

Q. And there wouldn’t have been any alcohol or weird stuff going on then, right? 18 

A. No.  19 

Q. Now, you say he was snoring, enough that you noticed the snoring, right? 20 

A. Right. 21 

Q. Were you aware if other members of the family, your husband included, maybe 22 

during the night got up and tried to shake him as he was snoring to get him to quit snoring?  23 

A. I don’t know nothing about that.  24 
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Q. But you are saying that you know at least when you noticed that – or made the 1 

conclusion that he had died, that I think you said it was Nate that pulled him up toward him 2 

and shook him to try to, I guess, wake him up? 3 

A. Yeah. 4 

Q. Was that while he was laying on the couch?  I guess he was on the couch and he 5 

pulled him up like that? 6 

A. Yeah, he took hold of him and pulled him up to try to get him to breathe.  7 

Q. How long did that process go on? 8 

A. Just a few minutes, because he realized he was gone.  He was cold.  9 

Q. Did you call right then, or did you wait a period of time before you called? 10 

A. No, he told me, he said call 911. 11 

Q. Now when Jonathan was on that couch, do you remember, you said he took his shoes 12 

off, do you remember what else he had on?  13 

A. He had on his blue jeans and a shirt, and I think he still had them on.  I know he had 14 

his blue jeans on. 15 

Q. You are not sure about the other? 16 

A. I think he still had his shirt on.  I am not for sure, I can’t say. 17 

Q. Did he have a blanket he slept under? 18 

A. Yes, he had a comforter. 19 

Q. Do you remember what color it was?  20 

A. No, I don’t.  I know they took it with him.  21 

Q. Did  he have a coat that he brought with him when he got out of jail? 22 

A. Yes.  23 

Q. Do you know what color it was?  24 

A. It was brown, a CarHart coat.  25 
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Q. Did you do any inspection of that even when, after you realized he had died, of the 1 

coat? 2 

A. No, I didn’t inspect it.  It was on the back of the couch and I went back there to sit 3 

down and realized there was something in the pocket.  4 

Q. What did you find in the pocket? 5 

A. I didn’t – I give it to my daughter, she took it to Higgins.  6 

Q. Which daughter, what is her name? 7 

A. Emma. 8 

Q. Last name? 9 

A. Wheeler.  10 

Q. So you are not sure what was in the pocket, but you delivered it to your daughter, 11 

and are you – you are confident that she delivered it to Officer Higgins? 12 

A. Well I found out what it was, but.  13 

Q. What did you find out it was?  14 

A. It was needles.  15 

Q. How many?  16 

A. I don’t know.  17 

Q. At least two, right?  18 

A. I don’t know.  19 

Q. Do you understand these may have been the needles that were used to – Stephanie 20 

and Jonathan used to shoot up these drugs? 21 

A. It could have been, I don’t know.  22 

Q. Are you on any medications? 23 

A. Yes, I am.  24 

Q. When you take your medications, do you take them the way they are prescribed?  25 
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A. Yes.  1 

Q. You don’t melt down medications in spoons and shoot them with syringes, do you?  2 

A. Are you kidding. 3 

Q. Exactly, you don’t do that do you? 4 

A. No.  5 

Q. It is important to follow the protocol for taking medications, is it not? 6 

A. Yes. 7 

  MR. HOCKADAY:  Those are my questions.  8 

  THE COURT:   Redirect.  9 

REDIRECT EXAMINATION BY MR. HOLMES: 10 

Q. Ma’am, there is a lot I want to cover with you.  I will try to start at the beginning.  11 

On Saturday, Saturday March 5th, did I understand you to say that there were other people 12 

that came to the house that day?  I think you mentioned two of them, is that correct? 13 

A. Silvers and – 14 

Q. Silvers and CR? 15 

A. Yes.  16 

Q. And did they come to the house before Stephanie got there or after? 17 

A. After. 18 

Q. So Stephanie got there first, whenever that was?  19 

A. Right.  20 

Q. And is – you have stated that Jonathan and Stephanie had left once, came back and 21 

then left again.  Mr. Hockaday pointed out that your statement you originally told law 22 

enforcement that they only left once.  Are you having trouble remembering the exact events 23 

of that Saturday?  24 

A. Yes, I am. 25 
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Q. Is it possible that Stephanie and Jonathan left once together, came back and then 1 

Stephanie left by herself and then came back again?  2 

A. That is a possibility.  3 

Q. Now with regard, obviously you made it clear that you didn’t tolerate, or don’t 4 

tolerate drugs or alcohol in your house.  Was Jonathan aware of that, aware of your feelings?  5 

A. Yes. 6 

Q. So he knew how you felt about the issue? 7 

A. Yes. 8 

  MR. HOCKADAY:   Objection to what he knew.  9 

  THE COURT:  Objection sustained.  10 

Q. Had you communicated to Jonathan your feelings and opinions about drugs and 11 

alcohol? 12 

A. He knowed. 13 

  MR. HOCKADAY:   For the record same objection.  14 

  THE COURT:  Objection sustained.  Members of the Jury disregard the 15 

answer the witness gave. 16 

Q. If you will just answer my specific question.  Had you told Jonathan that you did not 17 

tolerate or want drugs or alcohol in your home? 18 

A. Yes.  19 

Q. Is it possible then that he could have been using drugs and alcohol at your home and 20 

been doing it behind your back on that day? 21 

A. It is possible. 22 

  MR. HOCKADAY:   There is a stipulation on that.  23 

  MR. HOLMES:  I would like to be heard.  24 

  MR. HOCKADAY:   She has been asked direct about a possibility. 25 
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  THE COURT:  Ask your question another way, objection sustained.  1 

Q. Ma’am, you testified that Mr. Hockaday was asking you questions that it was not 2 

possible that he was doing drugs at the house, is that correct?  3 

A. I’m sorry, I don’t understand.  4 

Q. Mr. Hockaday, when he was asking you questions, asked you – asked if it was 5 

possible that Jonathan was doing drugs or alcohol at the house.  You said that it was not 6 

possible, is that correct? 7 

A. It is possible behind my back and I didn’t know it.  8 

Q. Now, you stated that you had some pretty strong feelings about Stephanie Whitson’s 9 

behavior on that day.  Do you – were you trying to say that John Pritchard should not be on 10 

trial here today?  11 

A. No.  I am not saying that.  12 

  MR. HOLMES:  No further questions at this time Your Honor.  13 

  THE COURT:  Further cross? 14 

RE CROSS EXAMINATION BY MR. HOCKADAY: 15 

Q. But you did indicate you had some issue about the fact that Stephanie was not trial, 16 

isn’t that what you said?  17 

A. She should be. 18 

Q. You had some issues about Jonathan and her relationship, did you not?  You had 19 

some problems with them having a relationship with each other.  It wasn’t a good 20 

relationship was it?  21 

A. No, but it was, you know, none of my business. 22 

Q. They used drugs together, right? 23 

A. I don’t know.  24 

Q. Well you understand that at least in March they did, right? 25 
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A. I didn’t see it.  1 

Q. When Jonathan, before he went to jail in Madison, was he living with you? 2 

A. No. 3 

Q. Where was he living?  4 

A. He was living with Nathan. 5 

Q. With Nathan.  He went to jail – 6 

A. Him and Stephanie were living up there together.  7 

Q. He was in jail the last two months, right, sixty days? 8 

A. Yeah. 9 

Q. He got out in March, right? 10 

A. Yeah. 11 

Q. So he would have been living – that would have been January when he started in 12 

Madison, right?  Two months back, right.   13 

A. Yeah. 14 

Q. You are saying before that he lived with Nathan, your son? 15 

A. Yeah. 16 

Q. Down at Nate’s house? 17 

A. Yeah. 18 

Q. And Stephanie lived there too, is that right?  19 

A. Yeah.  20 

Q. So, it would not have been quite the length of time that you had discussed previously 21 

when you felt like Nathan had not been living down at his trailer for about a year, really 22 

Nathan had only been displaced out of there since about the time Jonathan left and went to 23 

jail in Madison County, correct? 24 

A. I am trying to think.  I don’t know for sure, but the power tore up at the house.  25 
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Q. The reason he moved was the power tore up, you just really don’t know the dates? 1 

A. No, I can’t. 2 

Q. But you do remember the fact that Jonathan wasn’t living with you when he went to 3 

jail in Madison? 4 

A. Right. 5 

Q. As far as you know he was living with Nathan? 6 

A. As far as I know.  7 

Q. With Stephanie? 8 

A. Yes.  9 

  MR. HOCKADAY:  Those are my questions.  10 

  MR. HOLMES:  Nothing further.  11 

A. Can I leave and go home? 12 

THE COURT:  Yes ma’am, you can.  13 

A. Okay thank you, my oxygen is getting low.  14 

(Witness excused) 15 

  THE COURT:  All right Mr. Holmes, call your next witness.  16 

  MR. HOLMES:  The State will call Stephanie Whitson. 17 

STEPHANIE WHITSON, being first duly sworn testified as follows during DIRECT 18 

EXAMINATION BY MR. HOLMES: 19 

Q. Good afternoon, Ms. Randolph, will you say your name for the Court.  20 

A. Sandy Randolph.  21 

Q. What was your name in March of 2011? 22 

A. Stephanie Whitson.  23 

  THE COURT: Spell your last name please. 24 

A. W-h-i-t-s-o-n.  25 
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THE COURT:  Randolph.  1 

A. R-a-n-d-o-l-p-h. 2 

THE COURT:  Go ahead.  3 

Q. How old are you ma’am? 4 

A. 28 years old.  5 

Q. Where do you live? 6 

A. 70 Bell Flower Lane – 7 

  THE COURT:  You will have to get closer to the microphone and speak up.  8 

A. 70 Bell Flower Lane on Hearts Grable Road.  9 

Q. How long have you lived there?  10 

A. Two years and nine months.  11 

Q. So you were not living there in March of 2011? 12 

A. No. 13 

Q. Do you recall where you were living at that time?  14 

A. I was living at my parent’s house on South Toe.  15 

Q. Did you know Jonathan Russell Whitson?  16 

A. I did. 17 

Q. How did you know him? 18 

A. We were friends, and we had been seeing each other for the past six to seven months.  19 

Q. How long had you known him? 20 

A. Six to seven months.  21 

Q. When you say the past six to seven months, would that be six to seven months prior 22 

to March of 2011? 23 

A. Yes.  24 
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Q. Would it be correct to say then that you all began dating and you met him in August 1 

or September of 2010? 2 

A. That is correct. 3 

Q. How did you meet him? 4 

A. Through a friend.  5 

Q. Can you tell us what kind of person Jonathan was or a bit about him? 6 

A. He was a happy person.  He was very caring.  He was cocky.  He was a hard worker. 7 

He was a good friend.  8 

Q. Did you make a statement to law enforcement on the day of his death? 9 

A. I did. 10 

Q. Was that statement truthful? 11 

A. Yes.  12 

Q. Is your memory today as good as it was on the day of his death?  13 

A. It is not as good, but it is a lot better than Christine’s.  14 

Q. Did you have any contact with Jonathan on Saturday, March 5th, 2011? 15 

A. Yes. 16 

Q. What was that contact?  17 

A. He called about 12:00 and said that he was out of jail and wanted to talk to see if I 18 

would come – he asked if I would come down to Christine’s.  19 

Q. Do you know how long the phone call lasted?  20 

A. About fifteen minutes, ten or fifteen minutes.  21 

Q. Did you agree to come and see him at Christine’s?  22 

A. Yes.  23 

Q. What did you do after you hung up on the phone call? 24 

A. I got ready and went to Christine’s about 3:00. 25 
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Q. Now were you able to hear Christine’s testimony?  1 

A. Yes.  2 

Q. I think she testified that you arrived around 2:30 and is one correct or? 3 

A. I am thinking it was 3:00 I am almost positive it was 3:00. 4 

Q. When you arrived at the house did Jonathan say anything to you about his plans or 5 

what was going to happen that day? 6 

A. Yes.  7 

Q. What did he say?  8 

A. He said that he had called Johnny, that he was going to get some medicine – 9 

  MR. HOCKADAY:   Objection. 10 

  THE COURT:  Overruled.  11 

Q. Go ahead. 12 

A. He said that Johnny wanted to help him out since he had been in jail and not had 13 

anything in awhile.  14 

  MR. HOCKADAY:   Objection Your Honor.  15 

  THE COURT:  Sustained.  16 

 Q. Did Jonathan say anything to you about what Pritchard was doing or what he was 17 

going to do?  18 

A. He said he was coming up Marion Mountain.  He was going to go home first and 19 

then call, but he didn’t call he just showed up.  20 

Q. Who showed up? 21 

A. Pritchard showed up at Christine’s.  22 

Q. At Christine’s house? 23 

A. Yeah. 24 
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Q. Now, we have heard some testimony that other people came to the house that day.  1 

When you arrived at the house was there anybody else there? 2 

A. There was nobody else there.  There was just Nathan.  3 

Q. Was there anybody else there besides the occupants who were living at the house? 4 

A. No.  5 

Q. Did some other people come later? 6 

A. Not to my knowledge. 7 

Q. You said Pritchard came to the house.  Do you know about how long that was after 8 

you arrived? 9 

A. Probably 30 minutes.  10 

  THE COURT:  What did you say? 11 

A. 30 minutes.  12 

Q. And again, no one else came while you were there that you saw? 13 

A. No.  14 

Q. And what happened, you said Pritchard came to the house, what did you see? 15 

A. I just seen his – he pulled up in his silver Ford Ranger, and John told me that – he 16 

said, ‘we are going to go to the store, we will be back’.   17 

  MR. HOCKADAY:   Objection to what he said. 18 

  THE COURT:  Sustained. 19 

  MR. HOCKADAY:   Your Honor, I understood that witnesses were 20 

instructed about the statements.  21 

  THE COURT:  I take it this is something we need to discuss a little bit more 22 

out of the presence of the jury.  Members of the Jury, we will take our lunch now.  Leave 23 

your notes there in your seat.  I want to remind you to keep an open mind, don’t discuss the 24 
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case between yourselves or with anyone else.  Don’t allow anyone to talk with you about the 1 

case.  And leave your notes there in your chair.  Please be back in the jury room at 2:00.  2 

(ALL JURORS LEAVE THE COURTROOM AT APPROXIMATELY 12:20 P.M. FOR 3 

THE LUNCH RECESS) 4 

  THE COURT:  All right, the jury is out of the room.  Gentlemen I am 5 

looking at some cases under 803.3 there is an exception for plans when one intends to 6 

engage in a future act.  Mr. Hockaday, how does this stuff not fall under that exception.  7 

Then it says existing mental, emotional, or physical condition, statement of the declarant 8 

then existing – such as intent, plan, design, mental feeling, pain, bodily health.  It also sort of 9 

lays out the groundwork for what people did.  I planned to go to the store, so I went to the 10 

store.  I planned to this and then I did that. I felt this way, he said that he felt this way, and 11 

something else happened.  Do you understand what I am saying? 12 

  MR. HOCKADAY:   I hear what you are saying.  13 

  THE COURT:  The case I am looking at State of North Carolina versus 14 

Taylor, 70 (a) nc.ap 395, 2006 opinion it is still good law.  I remember our discussion 15 

yesterday that ruling was going to be with reservations to rethink this at a later time.  So I 16 

don’t think you should be surprised about what I am saying right now.  But to me the victim 17 

made statements about his plans to do certain things falls under the hearsay exception.  Now 18 

you still have other considerations but as far as the hearsay exception.  19 

  MR. HOCKADAY:   I will respond to all of it if I could.   20 

  THE COURT:  Go ahead.  21 

  MR. HOCKADAY:  Whether or not you are going to the store is less of an 22 

issue for us in the Court’s prior ruling. I know it was also to reconsider.  But I know that the 23 

Court specifically talked about insuring that these witnesses were instructed regarding these 24 

particular statements, and we are getting statements we didn’t even know about.  And then 25 
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the one that I thought you ruled on to exclude about helping him out, she has already got 1 

into that  and we are objecting to any statement that you determined should not be admitted 2 

as inadmissible hearsay.  We are asking for some instruction to the jury not to consider it.  It 3 

is out and they have heard it.  I know that was the purpose from our end at least to try to 4 

protect my client in addressing any pretrial issues so that that kind of things would not be 5 

before the jury.  I know the Court has got to weigh it in context in which it is presented but – 6 

  THE COURT:  Mr. Whitson said the Defendant is going to help me out since 7 

I have been in jail.  That is not really a state of mind or a plan, right?  8 

  MR. HOCKADAY:  No, I agree, that really is – 9 

  THE COURT:  - that is not that he wants me to buy some morphine for $8.00 10 

each and sell them at $15.00 each.  That comes close to being a plan.  11 

  MR. HOCKADAY:  I don’t think you had considered how prejudicial that 12 

was under 403.  13 

  THE COURT:  Because it wasn’t a sell here and there was no, they are not 14 

setting up a business here.  15 

  MR. HOCKADAY:   Precisely, just how prejudicial that is and I mean within 16 

seconds that is where she was going with that testimony so I have to protect my client and I 17 

have got to insure that this witness has not gone up there lose as a cannon in making these 18 

statements to where it is already in the juries ears, they are taking notes about it, and you 19 

instruct them not to it is going to be in their note pads.  And we are just trying to insure that 20 

any kind of statement like that of the deceased is not heard by this jury. So whatever 21 

instructions the Court can give we would appreciate on this issue.  We certainly say those 22 

are states of mind, and the way I read that is, you know, it is cold outside.  You stand outside 23 

and it is cold outside, you know.  I am driving to the store.  I am driving too fast.  Those are 24 

statements of state of mind exceptions that one would have.  I have a little more of an issue 25 
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with the – we are going to go to the store when there is no evidence about when that is going 1 

to be.  There is no way to – in theory the problem with that is it is an issue with hearsay.  2 

Being able to show its truthfulness or reliability, that may come in.  But there is no way to 3 

show that is even a true statement, and therefore there is no way to verify if she testifies, 4 

they are going to the store, then that is the problem we have.  That is the reason for the 5 

hearsay limits.  That is why the exceptions are so limited.  If she had been outside and 6 

standing outside with him and they said, man it is really a cold day.  And he says, well no, 7 

she is out there she can talk about how cold it is.  I understand that.  But I don’t believe 8 

those are statements by exception, that is our position. 9 

  THE COURT:   Well I don’t know what to do but rule on those statements as 10 

they come in.  If it is a state of mind exception or plan it clearly if it is a plan to do 11 

something that never happened, like setting up business and reselling, that can be prejudicial 12 

so you step into 403.  But if it is something less than that, how do I deal with that right now.  13 

I know you are suppose to get discovery.  I don’t think all the witnesses are suppose to give 14 

depositions where you can count on them saying nothing more nor less than what is in the 15 

deposition.  People can get on the stand and say all sorts of things.  So the best we can do is 16 

just I guess sit here and decide, rule upon the segments as they come in.   17 

 We have three segments yesterday we talked about, written things that was in Ms. 18 

Randolph’s statement one, two and three, and we talked about those.  Those were the words 19 

we talked about and the rulings remain as to those words.  But she is not limited by what her 20 

statement is. 21 

  MR. HOCKADAY:  I completely agree, but specifically the one we did talk 22 

about was helping out.  We are objecting to that, we want that stricken.  I objected to the one 23 

about the store, whatever the Court’s ruling is about that.  24 
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  THE COURT:   We will strike the one about helping out since I have been in 1 

jail and didn’t have anything.  That was overly prejudicial. 2 

  MR. HOCKADAY:   And if the witness could be instructed, if the Court 3 

would just in fairness to my client she doesn’t get up there and talk about this $15.00 and 4 

$8.00 deal, and I can object all I want, but if they hear it it is another thing highly prejudicial 5 

to my client.  Whatever other statements she intends to make about the decedent, I agree we 6 

just have to deal with them as they come.    7 

  THE COURT:  Well Mr. Holmes, I trust you to speak with your witnesses 8 

and let them know you don’t want a mistrial here any more than anybody else, it will just be 9 

a waste of everyone’s time.  But if they blurt out things, the cat is out of the bag. 10 

  MR. HOLMES:   Well we have, we are not trying to get away with anything.  11 

I would like to - when we talked about Stephanie Randolph’s statement, there were three 12 

that we specifically talked about.  However, we did miss in her statement on Page 2 at the 13 

top it says, Pritchard wanted –  that Jonathan told her that Pritchard wanted him to go to the 14 

store with him.  That is one statement that she has testified to and specifically regarding that 15 

statement, I would maintain as you were saying that it is a textbook 803.3, then existing 16 

mental, emotional, physical condition statement and would be admissible.  He is speaking as 17 

to his intent or plan.   18 

  MR. HOCKADAY:   I agree on that.  19 

  MR. HOLMES:  Okay, and then just if I could be heard briefly on the other 20 

two statements.  The statement, I guess this would be the one we marked Number 3.  That 21 

Pritchard had told Jonathan that he would help him out since he had been in jail and had not 22 

had anything.  Ms. Whitson’s testimony is that he is telling her this after he has hung up 23 

with the phone call and before Pritchard has arrived.  We are talking about a 30 minute 24 

window there.  So he is now hung up, he is telling her this, he is coming up the mountain.  25 
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He is going to help me out, and this is what is happening.  And in that context there is no 1 

question that Jonathan is describing or explaining a condition while he is proceeding or 2 

immediately thereafter. 3 

  He is telling her what is going on.  He is describing and explaining what is 4 

happening.  The fact that it is prejudicial to the defendant’s case, isn’t really the point.  It is 5 

whether or not it is relevant, whether or not it is admissible, and I understand we have to – 6 

we have to determine whether or not it is still prejudicial and is inadmissible under 404(a), 7 

but I am reading straight out of the statutes here.  You have got State V. White, and they 8 

have got it highlighted.  And it is when evidence reasonably tends to prove a material fact at 9 

issue in the crime charged it will not be rejected merely because it also proves the Defendant 10 

guilty of another crime.  And I guess that is slightly off point.  But the point is the fact that 11 

he wants to help him out.  And the fact that it is prejudicial isn’t – isn’t the problem.  It is the 12 

fact that it is tending to show him guilty of this crime, which is the delivery and it does.  13 

Because he is saying he is doing it to help him out.  That is tending to show that he actually 14 

did the delivery, is evidence that reasonably prove material facts at issue in the crime 15 

charged. 16 

  So I would maintain that it is absolutely admissible. It is 803.1, present sense 17 

impression.  It is occurring right at the time or immediately thereafter that he receives the 18 

phone call and hangs up.  And again the fact that it was a prong for the defendant is not the 19 

point.   20 

  THE COURT:  What about the  $8.00 and resell it for $ 15.00 each. 21 

  MR. HOLMES:  With that statement I really believe the correct analysis of 22 

that statement is that it is not offered to prove the truth of the matter asserted, and it is not 23 

hearsay at all.  It is a statement that he wanted him to buy for $8.00 a piece and sell them at 24 

$15.00 a piece, we are not trying to prove that at all.  What that statement is asserting is not 25 
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what I am trying to prove.  It is not offered for that purpose. It corroborates the other 1 

statements that he is on his way there.  That he is going to try to help him out. It establishes 2 

the kind of relationship that he has with the Defendant.  That is a dealer buyer kind of 3 

situation.   4 

And that goes to malice because the Defendant knew he was dealing with somebody 5 

who, well he is dealing with somebody on a regular basis, which establishes he is dealing 6 

with somebody who has a drug problem, which goes to malice and touches on prior bad acts 7 

as well.  But again, it is not hearsay, it is not offered to prove that he is actually wanting to 8 

do that or that he is going to do that.  That is not the point.  But it does again corroborate that 9 

he delivered drugs, which is what we are trying to prove. 10 

 THE COURT:  What about the analysis under Rule 403? 11 

 MR. HOLMES:  Again, 403 is not – it is concerned with whether or not it is 12 

so prejudicial that it should not be admissible, and in this case a limiting instruction would 13 

be more than adequate.  I mean the jury could be instructed – it would be more than 14 

adequate.  We are not trying to prove that actually occurred, there is no other evidence of a 15 

sale.  It is simply offered to corroborate what actually the state is trying to prove is the 16 

delivery.   And it does corroborate.  17 

 THE COURT:  I am not sure that it is corroboration because I don’t think 18 

there will be other evidence of business transaction.  19 

 MR. HOLMES:  It is not the business transaction part that is corroborating.  20 

It is the fact that he is making a statement that he wanted him to buy morphine for $8.00 and 21 

sell it for $15.00 a piece is essentially an admission that he can and will give morphine at 22 

will, which if that statement is made corroborates a delivery on that day.  Especially when it 23 

taken in context when it is part of that conversation they had on the phone that day.  24 
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 THE COURT:   Well evidence of motive to one of delivery to make some 1 

money.  I am sure motive is at issue here.  Go ahead.  2 

 MR. HOCKADAY:  If they are not trying to prove then it is irrelevant. And it 3 

is incredibly prejudicial, and then they have got the 404(b) evidence, which talks about a 4 

sell, and this wasn’t a sell, but we are trying to get in that to arguably that we are in the 5 

business of it.  So if it is not something that they are wanting to prove then it should not 6 

come in because of the prejudice of allowing that in is so great in this case.   7 

 THE COURT:  I think I am going to spend my lunch break looking through 8 

the cases, trying to make decision that somebody in Raleigh might respect.  I hope you 9 

gentlemen will do the same.  Maybe we can reconvene a little before 2:00 and see what we 10 

have found out.  At this time I am going to stick to my previous ruling about the business 11 

transaction.  I think it is unfairly prejudicial since that did not occur. There is no evidence 12 

that money exchanged hands.  I guess we just have to establish some parameter as to other 13 

things that these witnesses might say that Mr. Whitson said so we will know what the rules 14 

are going forward, talk to the witnesses about it.  I am sure it is hard for a layman to follow 15 

along what we are talking about, but hopefully we can translate that to layman’s language 16 

and end up with an error free trial. 17 

 MR. HOLMES:  Is Your Honor going to strike Ms. Randolph’s testimony so 18 

far that the Defendant said he was going to help him out because he had been in jail.  19 

Because I think she did get that out on the stand.  I wasn’t trying to elicit that, but that was 20 

what came out.  I don’t know if you are going to ask the jury to strike that or not.  21 

 THE COURT:   No that is the one that is questionable for me, because the 22 

problem of motive thing is unfairly prejudicial I believe, but whether it is unfairly 23 

prejudicial that the Defendant wanted to help Mr. Whitson, if you can call it help, but there 24 

had to be some motivation for the Defendant wanting to do this.  That might explain it, that 25 
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he wanted to help him.  But to be – is there any – is there going to be any contention that the 1 

drugs that he used did not come from Mr. Pritchard at all? 2 

 MR. HOLMES:  I think that is the contention, I don’t know if there is 3 

evidence to support it.  4 

 MR. HOCKADAY:  I am not aware of any witnesses to offer this, I am not 5 

aware of any witnesses that are going to come in and testify that they witnessed delivery by 6 

my client to the deceased, so I guess we are going at it that way.  It is one of the arguments 7 

that the transaction did not come from the Defendant.  So obviously we are taking the 8 

position that it did not come from him.   9 

 THE COURT:  So your – if it did occur, it was not the proximate cause is 10 

your second line of defense.  The first one is the transaction didn’t take place period.  And if 11 

it did, leads to other things, talking with other people, making other deals, who knows what 12 

the proximate cause was, including the alcohol.  13 

 MR. HOCKADAY:  We have a proximate cause issue and we have got a 14 

malice issue.   15 

 MR. HOLMES:   I don’t know if it will help Your Honor but I do have a – it 16 

looks fairly similar, State V. Morgan, 359 nc 131, 2004, a brief – the declarants statement to 17 

the defendant’s brother that the declarant needed help.  It goes to the defendant was tripping 18 

and it fell within the exception because it explained the Defendant’s condition.  I would 19 

maintain that is essentially what we got here, he is saying he is coming up to help me out, 20 

which is explaining the fact that he is driving up Marion Mountain.   21 

 MR. HOCKADAY:  This case is under this whole presence sense. The way I 22 

understand it Rule 803.1 is we are talking about an event that is being perceived or shortly 23 

thereafter – I am pulling this up on line again to look at it.  We are talking about events that 24 

we are experiencing or witnessing and we are not talking about events that are a number of 25 
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minutes or hours later.  There is nothing in this statement that has been presented that shows, 1 

what we are talking about.  And if someone is tripping and someone comes to help them, I 2 

mean that is something that is occurring in the moment.  And that would be the distinction 3 

between the two. I am sure the Court will look at that.  4 

 THE COURT:  I will take a look at that case.  Any others that you all find.  I 5 

will probably be sitting right here at the bench eating and researching.  We will be at ease 6 

until 2:00. 7 

(COURT ADJOURNED AT APPROXIMATELY 12:45 FOR LUNCH RECESS) 8 

(COURT RECONVENED AT APPROXIMATELY 2:15 P.M.)    9 

(ALL PARTIES ARE PRESENT, JURY IS NOT) 10 

  THE COURT:  It appears that the attorneys need to consult about something.  11 

I am thinking about how to do that.  I am going to bring the jury back in and let them know 12 

about that and turn them loose for another hour.  Is that acceptable to counsel? 13 

  MR. HOCKADAY:  Yes sir. 14 

  MR. HOLMES:  Yes sir. 15 

(ALL JURORS BROUGHT INTO THE COURTROOM) 16 

  THE COURT:  Members of the Jury, thank you for coming back on time, 17 

don’t get too comfortable though, we are going to have another recess for an hour right now.  18 

The lawyers and the Court need to work out something, talk about something in this case. 19 

Don’t concern yourself about what it might be, or not be.  As I stated to you before, keep an 20 

open mind about the case.  Please don’t discuss it among yourselves, don’t discuss it with 21 

anybody else, do any internet searches or anything like that.  Just enjoy yourself for another 22 

hour, be back here at twenty minutes after three.  23 

 (ALL JURORS LEAVE THE COURTROOM AT APPROXIMATELY 2:20 P.M.) 24 

(THE FOLLOWING IS OUT OF THE PRESENCE OF THE JURY) 25 
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  THE COURT:  Mr. Holmes if we are able to work this out, do we have other 1 

business for the Court the rest of the week? 2 

  MR. HOLMES:  Yes sir, all the other matters that we held open we will be 3 

trying to get those attorneys here and their clients here.  We have at least got several 4 

probation violations.  Since the jury was released we wouldn’t be able to do a jury trial.  5 

(COURT WAS IN RECESS FOR APPROXIMATELY ONE HOUR) 6 

  THE COURT:  Will counsel approach?  7 

(Attorneys Approach the bench) 8 

  THE COURT:   Anything before we bring the jury back? 9 

  MR. HOCKADAY:    No sir. 10 

  MR. HOLMES:  Your Honor would Ms. Whitson retake the stand now. 11 

  THE COURT:   Before we do bring the jury back, I will stand by my rulings 12 

before, excluding the statement of – that Mr. Whitson that Mr. Pritchard wanted me to buy 13 

morphine for $8.00 a piece and sell it at $15.00.  I am going to exclude that.  Also where the 14 

defendant said he would help me out since I have been in jail, I am going to exclude that.  15 

 Okay, you all didn’t have any further cases to hand to me.  I have done some 16 

research on it.  It appears to be a little bit of a legal set of facts, that is all I am going to say.  17 

So anything else before we bring in the jury?  18 

  MR. HOCKADAY:   No. 19 

  MR. HOLMES:  No sir. 20 

  THE COURT:  Please bring them in.  21 

(ALL PARTIES ARE PRESENT – ALL JURORS BROUGHT INTO THE COURTROOM 22 

AT APPROXIMATELY 3:20 P.M.) 23 

  THE COURT:  Ms. Randolph, come back around please.  You are still under 24 

oath.  25 

329



123 
 
(Continued with direct examination by Mr. Holmes) 1 

Q. Ms. Randolph, before when we took a break you had indicated that Mr. Pritchard had 2 

arrived at the residence in a silver Ford Ranger truck, about a half hour after you had 3 

arrived, correct? 4 

A. Correct.  5 

Q. Did you actually, physically see him? 6 

A. Yes. 7 

Q. Did you recognize him? 8 

A. Yes.  9 

Q. So you had seen him before?  10 

A. Yes.  11 

Q. And would you say that Jonathan had said something to you about where Pritchard 12 

wanted to take him, is that right?  13 

A. Yes.  14 

Q. And what was that again?  15 

A. To the store.  16 

  MR. HOCKADAY:   Objection for the record. 17 

  THE COURT:  Overruled. 18 

Q. And what happened after Mr. Pritchard arrived at the residence? 19 

A. They left and was gone about fifteen minutes.  20 

Q. And so they are gone about fifteen minutes, did they return?  21 

A. Yes.  22 

Q. And when they returned, what happened?  23 

A. He dropped John off and we went into the kitchen and he showed me ten morphine 24 

30 milligrams.  25 
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  THE COURT:  I didn’t hear that last part, can you speak up. 1 

A. We went into the kitchen and he showed me ten morphine 30 milligrams.  2 

Q. My understanding you said ten 30 milligram pills?  3 

A. Yes.   4 

Q. And did Jonathan, when he returned with Mr. Pritchard, have anything else with 5 

him?  6 

A. No. 7 

Q. He was not carrying anything else? 8 

A. No. 9 

Q. He did not have anything that would appear to be from a store? 10 

A. No. 11 

Q. Have you ever seen morphine before? 12 

A. Yes.  13 

Q. Did you immediately recognize the pills? 14 

A. Yes.  15 

Q. Had you seen this exact kind of pill before?  16 

A. Yes.  17 

Q. What happened after you returned to the house and you all went into the kitchen and 18 

he showed you the pills? 19 

A. He gave Nathan one of those and he had nine left.  20 

Q. Okay.  And what happened then?  21 

A. We went outside to my dad’s Jeep Cherokee and he crushed three pills and drew two 22 

syringes and injected my – he injected me first and then with the other syringe injected 23 

himself.  24 

Q. Were you all in the jeep for awhile, or how long were you in the jeep?  25 
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A. Probably 30 minutes.  1 

Q. And then what happened?  2 

A. We left there and went to Star Branch Road. 3 

Q. Where is that?  4 

A. It is down on Jack’s Creek. 5 

Q. And what did you go to Star Branch Road for? 6 

A. We was talking and we did two more – there were two more he done two more pills.  7 

And then I got a phone call from a friend and went to Hardees to eat.  I dropped John back 8 

off at Christine’s and left immediately.  9 

Q. And so at the time that you dropped Jonathan off at Christine’s you stated there were 10 

9, 10 originally, one was given away, that is nine, and you crushed 3, that is six – 11 

A. And then two more – 12 

Q. - and you used two more so that would leave you with 4 morphine pills? 13 

A. Correct.  14 

Q. When you dropped Jonathan off at Christine’s who was in possession of those 15 

morphine pills? 16 

A. He left them with me.  17 

Q. Where did you go when you left?  18 

A. I left there and went straight to Hardees and eat.  19 

Q. And after you ate there, what did you do?  20 

A. I went back to Christine’s.  21 

Q. Do you know about what time? 22 

A. That I went back to Christine’s? 23 

Q. That you went back to Christine’s? 24 

A. It was right at 7:30. 25 
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Q. What time would you have left to go to Hardees?  1 

A. 6:00. 2 

Q. So you returned at 7:30, and what happened then when you arrived back at the 3 

house?  4 

A. We went into Christine’s house and we hung out for awhile and then went into the 5 

bathroom.  6 

Q. And what did you do in the bathroom?  7 

A. He crushed the last 4.  8 

Q. And then what happened?   You say he crushed the last 4.  9 

A. We used those, yes.  10 

Q. Do you know about how many more times you injected each other?  11 

A. He injected me.  I never injected myself.  But I would say three times a piece. But I 12 

don’t know how much would have been left, because I didn’t – I have never drew it up.  He 13 

always knew what was left and what wasn’t.  14 

Q. Was there any remaining after that? 15 

A. There was, yes.  I don’t know how much exactly.  16 

Q. Do you know approximately how much was left?  Can you estimate how many 17 

syringes that would be?  18 

A. I would say six, I would feel safe saying six syringes.  19 

  THE COURT:  Six.  20 

A. Yes sir. 21 

THE COURT:  Left or total? 22 

A. Left. 23 

Q. And what happened after that, when you went in the bathroom, what happened after 24 

that?  25 
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A. We talked and we argued, I was going to leave and he didn’t want me to leave.  1 

Q. Where was the remaining morphine that was crushed? 2 

A. He stuck it under the sink. 3 

Q. Did he do that when you all were leaving the bathroom?  4 

A. Yeah.  5 

Q. What time did you leave the residence that night?  6 

A. It was probably ten until ten or so.  7 

Q. You indicated you recognized Mr. Pritchard and that you had seen him before.  8 

When, where, how would you, when did you see him before.  Let me ask you this.  When 9 

was the first time you had seen Mr. Pritchard? 10 

A. I don’t remember the first time I seen him. 11 

Q. How long had you known him? 12 

A. Six to seven months. 13 

Q. The same period of time that you knew Jonathan?  14 

A. Um-hum. 15 

Q. On how many prior occasions would you say you had seen Mr. Pritchard?  16 

A. At least eight.  17 

Q. Was Jonathan with you on the prior occasions that you had seen Mr. Pritchard?  18 

A. Yes.  19 

Q. So on all the occasions prior to this that you had seen Mr. Pritchard, you had been 20 

with Jonathan?  21 

A. Correct.  22 

Q. Can you at this time describe these prior occasions for us?  Do you recall these prior 23 

occasions?  24 

A. I do. 25 

334



128 
 
Q. Where did – did you meet him at the same place on all these prior occasions?  1 

A. Not always, I was working at the Chinese restaurant and he would pick me up, John 2 

would be there, he would pick us up and take us back to Jack’s Creek cause we didn’t have a 3 

ride.  4 

Q. What is at Jack’s Creek? 5 

A. Taking him back down to where he lived, John. 6 

Q. To where who lived, John? 7 

A. Um-hum.  I stayed there some, just like two or three days at a time, but I didn’t live 8 

there.  9 

Q. You said there were prior, when you say prior occasions, you mentioned that he 10 

picked you up.  Did he pick you and Jonathan up on more than one occasion?  11 

A. No, I think it was just once on that. 12 

Q. Where did you see him on the other occasion?  13 

A. I have a vehicle, I drove some too, and John worked done some brush work.  14 

Q. When you say John, do you mean the Defendant?  15 

A. Jonathan, I’m sorry. 16 

Q. So where did you see the Defendant on these other prior occasions? 17 

A. At Robbie’s house.  18 

Q. So all the other occasions were at Robbie Brown’s house.  19 

A. Most of the time.  20 

Q. You say most of the time. 21 

A. We would go there and John would pick up – Jonathan I’m sorry, would pick up 22 

stuff.  23 

  MR. HOCKADAY:   Objection this is 404 evidence. 24 
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  THE COURT:  I can hardly hear what you are saying.  What was the 1 

question again? 2 

Q. I think my last question was, where was she seeing the Defendant on these prior 3 

occasions.  And the answer was at Robbie Brown’s house.  4 

A. Correct.  5 

  MR. HOCKADAY:   Objection. 6 

  THE COURT:  Overruled at this time.  7 

Q. On these prior occasions, and I guess specifically talk about the occasions at Robbie 8 

Brown’s house can you tell us what happened on those prior occasions? 9 

  MR. HOCKADAY:   Your Honor we object.  10 

  THE COURT:  Overruled. 11 

A. Jonathan would make a phone call and we would go there and he would get 12 

medicine.  13 

Q. When you say medicine, what do you mean?  14 

A. Morphine.  15 

Q. Did you actually witness - 16 

A. Yes.  17 

  THE COURT:  Finish the question, what is the question.  18 

A. Sorry. 19 

THE COURT:  Go ahead.  20 

Q. Did you actually witness the defendant giving morphine to Jonathan on these prior 21 

occasions?  22 

A. Yes.  23 

Q. So you actually saw Mr. Pritchard then in possession of the morphine?  24 

A. Correct. 25 
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Q. The morphine that you saw on these prior occasions, was that the same type of pill 1 

that you recognized on the Saturday, March 5th?  2 

A. Yes.  3 

Q. Okay, now, was there anybody else at the house Christine Angel’s house Saturday 4 

March 5th, that wasn’t a resident of the house, besides you?  5 

A. Not to my knowledge, no.  6 

Q. You did not see anyone else? 7 

A. No. 8 

Q. Is it possible someone was there when you were not there?  9 

A. It could be possible.  10 

Q. On the occasion that you mentioned that Mr. Pritchard picked you up, you said he 11 

picked you up from work, is that right?  12 

A. Correct.  13 

Q. When he picked you up from work, how did he pick you up? 14 

A. In his truck. 15 

Q. What truck? 16 

A. The Ford Ranger. 17 

Q. And where did he take you, again?  18 

A. Back to Nathan’s.  19 

Q. Was there morphine involved in that incident? 20 

A. Yes. 21 

Q. Okay, what happened? 22 

A. Jonathan done that, I didn’t have any say so in that.  23 

Q. What did you see, what did you observe?  24 

A. Gave him some money for – 25 
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Q Gave who? 1 

A. Jonathan.  I don’t remember how much, I just I was the one working so.  2 

Q. Did you see Jonathan receive morphine? 3 

A. Um-hum. 4 

Q. Who gave him that morphine? 5 

A. Pritchard did. 6 

Q. Now, you stated that you injected yourself, or I’m sorry that he injected you, but you 7 

were using on this day at least. 8 

A. Correct. 9 

Q. Have you taken steps to deal with your drug addiction? 10 

A. I don’t have a drug addiction.  11 

Q. Well are you, are you cleaned out? 12 

A. Yes.  13 

Q. Well, you obviously – did you do something to get clean? 14 

A. No. 15 

Q. What did you do, did you just stop? 16 

A. Yeah, I didn’t need it.  17 

Q. And you are married now, is that correct? 18 

A. That is correct.  19 

Q. And you have a child? 20 

A. Fifteen months old. 21 

Q. When did you marry? 22 

A. August 18th of 2012. 23 

  MR. HOLMES:  I don’t have any other questions at this time.  24 

  THE COURT:  Cross examination. 25 
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  MR. HOCKADAY:  YES SIR.  1 

CROSS EXAMINATION BY MR. HOCKADAY: 2 

Q. All right, so you were the former girlfriend of Mr. Whitson, right? 3 

A. Yes. 4 

Q. Okay.  You guys were involved with each other for six or seven months? 5 

A. Correct. 6 

Q. Leading up to March of 2011, right? 7 

A. Right.  8 

Q. So that relationship started sometime in the fall of 2010, correct? 9 

A. August or September.  10 

Q. How frequently did you see him during that period of time?  11 

A. At least every other day.  12 

Q. So at least three or four times a week? 13 

A. Correct.  14 

Q. And whether that be at his place or your place? 15 

A. No, not my place. 16 

Q. Where were you living at the time? 17 

A. With my parents.  18 

Q. And I think you had use of your dad’s vehicle, is that right?  19 

A. Correct. 20 

Q. Is that a jeep? 21 

A. Um-hum. 22 

Q. And would that still be the same vehicle you were using in March of 2011? 23 

A. Um-hum. 24 
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Q. But anyway, you at times would come to Jonathan’s place, and when you say his 1 

place where would that have been?  2 

A. Nathan’s.  3 

Q. You are aware that Jonathan went to jail in – 4 

A. The first week of January. 5 

Q. January of 2011.  So was he still living at Nathan’s up until that time?  6 

A. That day that I went there the power was off so he was staying at Christine’s then.  7 

And they said that Nathan was staying there, so he would be staying there from now on.  8 

Q. You heard Christine testify that he stayed down at Nathan’s until about the time he 9 

went into jail? 10 

A. Um-hum. 11 

Q. So it was all at about that same time? 12 

A. Right. 13 

Q. But during those months when you would go to Jonathan’s house you were going to 14 

Nathan’s house, right?  15 

A. Right. 16 

Q. And the nature of your relationship, drugs were involved, correct? 17 

A. Yes.  18 

Q. Describe these incidents where you say that Jonathan was acquiring drugs from Mr. 19 

Pritchard.  You are saying these were morphine pills, right?  20 

A. Yes.  21 

Q. You are saying this happened – or you are saying that Jonathan was in possession of 22 

morphine pills in March, right? 23 

A. Yes.  24 
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Q. So, during the time that you two were together for some six or seven months, this is 1 

something that the two of you did together, used drugs, correct? 2 

A. Yes, but only when I was around him.  3 

Q. So when you were around him, the two of you used drugs? 4 

A. Right. 5 

Q. Describe for me what you say when – how were you  - how did you use the 6 

morphine specifically on March 5th?  7 

A. He crushed the pills in a spoon.  8 

Q. Tell me what you mean by that?  What did you do that actually crushed them to use 9 

the drug, how is that done?  Or how did you do it?  10 

A. He crushed them up with a lighter, I am assuming.  I don’t remember what he 11 

crushed it up with.  But he added a little water to it and drew it up.  12 

Q. Okay, so he would melt it.  What would he use to melt it in, what kind of apparatus 13 

would he have to crush the pills in? 14 

A. What? 15 

Q. What did he have to crush the pill in as he was melting it? 16 

A. A spoon.  17 

Q. And you say first he did this on the 5th in your car, right? 18 

A. Yes. 19 

Q. In Christine’s driveway, right? 20 

A. Yes. 21 

Q. And you are saying that that lasted about 30 minutes, right? 22 

A. Um-hum. 23 

Q. And then you guys left and went down Jack’s Creek, correct? 24 

A. Um-hum. 25 
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Q. And you were gone for how long? 1 

A. I was gone until 6:00, that is when my friend had called and I went to Hardees.  I 2 

dropped him off back at Christine’s and 6:00 and left directly after.  3 

Q. I want to get this straight.  You say you got a call from him at 12:00, right?  4 

A. Yes.  Twelve or twelve thirty.  5 

Q. You say you went there at three? 6 

A. Yes. 7 

Q. You say you left there at what time?   What time did you leave Christine’s to go out 8 

to the car?  9 

A. It is the same driveway pretty much.  It is not like you – I mean.  10 

Q. My question, when you left Christine’s and went out and sat in your car, and first 11 

used drugs on the 5th, what time was that?  12 

A. I would say 3:45. 13 

Q. So what time did you leave Christine’s to go down to Jack’s Creek? 14 

A. Right after, like probably four.  15 

Q. Where all in Jack’s Creek did you go.  Did you simply go somewhere to park off the 16 

side of the road when the additional drugs were used?  Did you have any particular place 17 

you two were going?  18 

A. We went to Star Branch Road, a pull off on Star Branch Road.  19 

Q. Is that where you also received a call from your friend.  Is that where you were 20 

located? 21 

A. Yes.  22 

Q. So how long were you at Star Branch Road? 23 

A. A couple of hours I would say.  24 

Q. What did you do there?  25 
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A. Then used two more pills and talked.  1 

Q. And were the pills used in the same manner, crushed? 2 

A. Yes sir. 3 

Q. Put in a liquid form and then syringes and then injected into the two of you? 4 

A. Correct. 5 

Q. Now you said that you saw ten of these when he got back at some point in the 6 

afternoon, when you were at Christine’s, right?  He had ten of them, right?  7 

A. Um-hum. 8 

Q. You say that one was given to Nate, right? 9 

A. Correct. 10 

Q. And you are sure of that?  11 

A. Positive.  12 

Q. Where is it you say that occurred, whose house?  13 

A. That was at Nathan’s.  He went up to Nathan’s and gave it to him.  14 

Q. Did you go with him? 15 

A. Um-hum. 16 

Q. So when you say Jonathan got back and had pills, when you first saw the pills you 17 

are saying that the two of you went to Nathan’s house.  And that is where you say he 18 

delivered a pill to Nathan, correct? 19 

A. Correct. 20 

Q. Which left you with nine, right? 21 

A. He had the nine in his pocket, yes.  22 

Q. Do you recall giving a statement on the 6th of March to Officer Higgins about what 23 

all had transpired the prior day? 24 

A. Yes.  25 
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Q. Nowhere in your statement do you indicate that a pill was ever given to Nathan, is 1 

that true? 2 

A. That is true.  3 

 Q. So that is different than the statement you gave the officer the day Jonathan died, 4 

right?  5 

A. I was rattled that day.  6 

Q. I am not asking you if you were rattled, that is different isn’t it? 7 

A. It is different, yes.  8 

Q. It has never been mentioned in your prior statement that a pill was taken from 9 

Jonathan down to Nathan’s house and given to Nathan, was it?  10 

A. No.  11 

Q. And Christine indicated that when you came to the house that you two stayed there at 12 

her house, correct?  When you got there?  13 

A. Um-hum. 14 

Q. But you are telling us now that when you got back – you are telling me you all went 15 

down to Nate’s house for a period of time, right?  16 

A. He took me into Nathan’s kitchen and showed me ten morphine pills.  17 

Q. Now that, when you say Nathan’s kitchen you are talking about a separate residence 18 

from Christine’s.  Nathan’s mobile home that is located behind Christine’s house, right?  19 

A. Right.  20 

Q. And was all that done before you and Jonathan went to the car and first began to use 21 

morphine? 22 

A. Yes.  23 

Q. And then after you used the morphine in your car, were you the one that drove to – 24 

drove from there?  25 
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A. I did. 1 

Q. So after shooting up, sharing three morphine pills, you drove a vehicle on the streets 2 

to another location where you parked, right?  3 

A. Yes.  4 

Q. Spent two hours there, right?  5 

A. Something like that, yeah.  6 

Q. Until at least 6:00, right? 7 

A. Yeah. 8 

Q. Shot up more drugs, right? 9 

A. He shot me and then himself, yes.  10 

Q. Shared with him more drugs that were injected in your arm, right?  11 

A. Yes.  12 

Q. And then you drove back to Christine’s house, right? 13 

A. Right. 14 

Q. Let him out, right? 15 

A. Yes.  16 

Q. So he didn’t go with you at all to Hardees?  17 

A. No. 18 

Q. Who did you meet at Hardees?  19 

A. A friend of mine.  20 

Q. Who? 21 

A. Jane Honeycutt.  22 

Q. Jane Honeycutt, anybody else? 23 

A. No.  24 

Q. And you were there how long, about an hour and a half?  25 
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A. Yes. 1 

Q. And then so Jonathan, when you got back he was where?  2 

A. He was at Christine’s.  3 

Q. And then when you got back at 7:30, until you – say you left at 9:50, ten until ten, 4 

did you all stay at Christine’s?  5 

A. We did. 6 

Q. So, the only time based on your recollection of the facts, Jonathan left the house was 7 

when you say he was with Mr. Pritchard, but once you got there and you all were together, 8 

you left one time together and then you brought him back and you went to Hardees, correct? 9 

A. Correct. 10 

Q. At no other time during all this did you leave? 11 

A. Not tonight I left, but it is possible that he could have while I was gone.  12 

Q. But that would not have been you? 13 

A. No. 14 

Q. As Christine has said, correct?  She said you all left twice together.  15 

A. We didn’t leave twice, no.  16 

Q. Now, you don’t know who came to visit with John during all this, his day back from 17 

jail while he was at Christine’s, do you? 18 

A. No. 19 

Q. You don’t know whether CR was there, or Mr. Silvers, do you? 20 

A. Not to my knowledge, they wasn’t there when I got there, so I don’t – 21 

Q. You just know they weren’t there when you left, and they weren’t there when you 22 

got back? 23 

A. Right. 24 

Q. But you have heard Christine say they came, right?  25 
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A. Today, I heard her say that.  1 

Q. And she has given a statement that they came, you understand that, right?  2 

A. Right. 3 

Q. Do you know who they are? 4 

A. Who? 5 

Q. Do you know Mr. Silvers? 6 

A. I know of him, I don’t know him. 7 

Q. Do you know CR, do you know who that is?  8 

A. I know of him too. 9 

Q. Who is that, what is his name?  10 

A. I don’t know his name.  11 

Q. Do you know if that is Stella Massey’s son?  12 

A. I want to say so, yes. 13 

Q. That is your understanding? 14 

A. That is my understanding.  15 

Q. Do you know if these two individuals have some drug history? 16 

A. Yes.  17 

Q. They do both in fact have a drug history, don’t they?  18 

A. To the best of my knowledge they do.  19 

Q. You don’t think you have any kind of drug problem, is what you said? 20 

A. No. 21 

Q. Never had one? 22 

A. No. 23 

Q. Driving around the streets in Yancey County after having shot up on at least two 24 

occasions, you see nothing wrong with that?  25 
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A. Yes, I do, but my and John’s relationship, that is what we did. It is what it is.  I am 1 

married now, I – that is what we were arguing about. 2 

Q. During that period of time you would admit you had a drug problem, would you not?  3 

A. Excuse me? 4 

Q. During that period of time is it your testimony that you did not have a drug issue? 5 

A. I didn’t have one, no.  I only used when I was around him, or he only done it to me.  6 

Q. And he had a drug problem? 7 

A. Yes. 8 

Q. So, since you didn’t have one when you were with him, you certainly was willing to 9 

use with you and then you with him, right? 10 

A. Do what, sorry? 11 

Q. You say you had no problem.  But when you were with him you used.  So my 12 

question is, he certainly had a drug problem, right?  13 

A. Yes. 14 

Q. And obviously when the two of you together that is a problem that he continued to 15 

have, right? 16 

A. Yes.  17 

Q. It got him in a lot of trouble, didn’t it, using drugs? 18 

A. What do you mean? 19 

Q. I mean he has had problems with it, right?   Are you saying you don’t know? 20 

A. I don’t –what do you mean like trouble with it? 21 

Q. I mean it has caused trouble for him.   He has been in jail, he has had other issues as 22 

a result of his drug problem, has he not?  23 

A. Right, but I understand he was in jail over a driving charge.   24 

Q. In January of 2011, that was for driving without a licenses, right? 25 
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A. I assume so.  I am not sure, I don’t know about the other times they are talking about.  1 

Q. Now when he, when you got back to Christine’s you guys used another 4, is that 2 

right?  3 

A. Excuse me? 4 

Q. You used another 4 more pills. 5 

A. While we were in there, yes. 6 

Q. And that was in Christine’s bathroom, right? 7 

A. Correct. 8 

Q. And that would have been the bathroom I guess that is located close to her bedroom, 9 

correct?  10 

A. Yes.  11 

Q. And how was it used there.  Describe how it was melted and then what was used, 12 

what instrument?  Was it a spoon? 13 

A. He used a spoon. 14 

Q. Have you seen that spoon since that time?  15 

A. No. 16 

Q. Where do you recall it being when you left? 17 

A. He put it under the sink. 18 

Q. How many syringes do you say were used when you were at Christine’s house? 19 

A. Two. 20 

Q. Is it your testimony that there was some liquid form still in the syringes when you 21 

left? 22 

A. It wasn’t in the syringes, no, it was in the spoon.  23 

Q. So there was some left, not in the syringes but in the spoon. 24 

A. Correct.  25 
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Q. Was there anything left in either of the two syringes, when you left? 1 

A. I don’t think so.  2 

Q. So all that would have been used would have been everything but what might have 3 

been left in the spoon, correct?  4 

A. Correct. 5 

Q. So basically you shared with him pretty much all of it, right?  6 

A. Yes, to my knowledge.  7 

Q. You shared at least, according to your testimony nine pills of morphine, right? 8 

A. That is correct.  9 

Q. But you admit that initially you never said anything about giving one to Nathan, 10 

right?  11 

A. Yes. 12 

Q. And any other time that night did you two guys go down to Nathan’s house? 13 

A. No. 14 

Q. What was the argument about?  15 

A. He wanted me to stay, told me this was going to be the last time, that, that was our 16 

relationship together and that is all we did.  Hey, I was done doing that and he didn’t want 17 

me to leave.  18 

Q. You said you were done doing what? 19 

A. I was done with everything, all of it, our relationship.  I didn’t want to see him 20 

anymore.  I told I didn’t ever want to see him again.  21 

Q. Did you tell him you were done using drugs with him? 22 

A. Yes.  23 

Q. You are telling him in spite of the fact you got there at 3:00 you left at ten until ten, 24 

you had been using for about six consecutive hours, right? 25 
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A.  Probably that long, yes. 1 

Q. And you drove to Christine’s house to Jack’s Creek and back, and then to Hardees 2 

and back, right? 3 

A. Correct. 4 

Q. After using, right?  And then you drove, where did you go when you left Christine’s 5 

at 9:50? 6 

A. I went home.  7 

Q. So you drove from Jack’s Creek through town, through Micaville all the way to 8 

South Toe. 9 

A. Correct.  10 

Q. After having been using at least half or having had half of this injected into you, 11 

right?  12 

A. Yes. 13 

Q. You were fine the next day, weren’t you? 14 

A. Yes.  15 

Q. You had no physical problems after using half of these morphine pills with Jonathan, 16 

did you?  17 

A. No. 18 

Q. You were able to, after learning of his death, you were interviewed and were able to 19 

sit down with an officer and be interviewed and give a full statement about what you knew 20 

that happened, right? 21 

A. Yes.  22 

Q. During the period of time that you were with Jonathan, did he drink any alcohol? 23 

A. Not to my knowledge, no. 24 
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Q. You were with him off and on for about six or seven hours, based on what you are 1 

telling us, right?  2 

A. Yes.  3 

Q. So you have no way to explain how alcohol got in his system, do you? 4 

A. No. 5 

Q. But you are aware that it was, are you not? 6 

A. No, I didn’t know he was drinking until today, until I heard Christine say that.  I 7 

didn’t know he had phenominia or any of that, all that. 8 

Q. You are aware now that he had phenominia, right? 9 

A. That is what she said.  10 

Q. You are aware that he had other medical conditions, right? 11 

A. Like she said he had a hole in his heart, is that correct? 12 

Q. That, you were aware of that.  Were you aware that he had asthma?  13 

A. No, I didn’t know that either.  14 

Q. When you got there, had he been drinking at all? 15 

A. If he did, I didn’t know it.  16 

Q. You were around him six or seven hours in a car together. 17 

A. He hadn’t drunk around me, no. 18 

Q. You didn’t smell any alcohol on him, did you? 19 

A. No. 20 

Q. And when you left by 9:50, he didn’t have any alcohol on his breath to your 21 

knowledge, did he? 22 

A. No. 23 
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Q. So if you left at 9:50 and you had no evidence that he had had any alcohol in his 1 

system, it must have come after that time, would it not have.  You certainly had nothing to 2 

do with it, correct/ 3 

A. I didn’t smell any alcohol, like when I was leaving I pulled out facing going, like 4 

back toward, like leaving – 5 

Q. At 9:50? 6 

A. Yes, and he was standing at the – my passenger side window rolled down.  He was 7 

standing at the passenger side window talking to me.  So – and I was at the driver’s side so I 8 

really wasn’t close enough to smell his breath.  9 

Q. You all were in a car together. 10 

A. I didn’t smell it. 11 

Q. So during the time you are sitting beside him at Christine’s and having discussions, 12 

having a discussion about whether you all were going to continue your relationship, sitting 13 

in the car on Jack’s Creek, at no point did you have any suspicion that he had been drinking 14 

at all.  Did you? 15 

A. No. 16 

Q. Do are you fully satisfied in your mind that as of 9:50 at night when you left he had 17 

had absolutely no alcohol, you didn’t have any evidence of that?  18 

A. No. 19 

Q. Now, you at times would stay with him at Nate’s house, correct? 20 

A. Correct. 21 

Q. From time to time. 22 

A. From time to time. 23 

Q. Nate had a drug problem as well? 24 

A. Yes.  25 
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Q. Yes, to the fact that you guys gave him a pill? 1 

A. I didn’t give him a pill, Jonathan did.  2 

Q. Now,  you were dating him in November and December of 2010, before he went to 3 

jail in Madison, right? 4 

A. Correct.  5 

Q. Do you remember the two of you going to the hospital at any point for any medical 6 

issue that Jonathan was having during one or both of those months? 7 

A. I do remember going to the hospital. 8 

Q. Which hospital did you go to? 9 

A. St Joseph I think. 10 

Q. So you went to Asheville. 11 

A. Yes.  12 

Q. Why did you go? 13 

A. He had a complaint in his arm.  14 

Q. Which arm? 15 

A. I don’t remember, I would say it was his right arm.  16 

Q. Could it possibly have been his left arm? 17 

A. It possibly could.  18 

Q. What was the chief complaint? 19 

A. He just said it hurt. 20 

Q. Did he have it examined at the hospital?  21 

A. He did. 22 

Q. What was – was it not determined that he had an abscess of some sort? 23 

A. Something like that, yes.  24 

Q. He had an infection, correct? 25 
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A. I think so, yes.  1 

Q. Were you with him when he went to the hospital? 2 

A. I was. 3 

Q. Did he stay overnight? 4 

A. He did. 5 

Q. When Jonathan used in the past, prior to the stay at Madison County jail, you are 6 

saying that you had seen him receive morphine and use morphine before, right? 7 

A. Correct.  8 

Q. And when he would use it, would he inject it into his arm? 9 

A. Yes. 10 

Q. And one of these arms you are talking about, you are not sure which one, there was 11 

some type of infection that had set up in it when he was being treated at St. Joseph Hospital, 12 

correct?  13 

A. Correct.  14 

  MR. HOCKADAY:  If I can have a moment. 15 

  THE COURT:  Yes sir. 16 

Q. Did you go to Jonathan’s funeral? 17 

A. Yes. 18 

Q. Do you remember if my client went to the funeral? 19 

A. He did.  20 

Q. Was he one of his poll bearers, do you remember? 21 

A. I don’t remember that.  22 

Q. They were pretty good friends, were they not? 23 

A. They were good friends. 24 

Q. As far as you know they had always gotten along well? 25 
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A. Correct.  1 

Q. Never really been any ill will between the two of them that you can point at? 2 

A. No sir. 3 

Q. You are not aware of any ax that my client had to ever grind with Jonathan, they had 4 

always gotten along pretty well, right?  5 

A. To the best of my knowledge.  6 

Q Did you ever have any conversations at the funeral with Ms. Robbie Brown?  7 

A. I remember them coming through the line and hugging me.  I mean I don’t remember 8 

really, I am sure it was, oh I’m sorry, bless your heart, something that she said.  9 

Q. But you don’t recall any details as far as the conversations you may have had with 10 

Ms. Brown beyond something like that?  11 

A. No. 12 

Q. On the day that we are talking about March 5th, when you got to the home, you say 13 

you saw John pick up Jonathan, you never went with Jonathan during that fifteen minute 14 

period of time?  15 

A. No sir. 16 

Q. Of your own independent knowledge you don’t know where they went, do you?  17 

A. I don’t really know, no. 18 

Q. You don’t know what they talked about? 19 

A. I wasn’t there.  20 

Q. You don’t know if it could have been about the weather, or doing some work for 21 

Robbie, you don’t know what the conversations were about when the two of them were 22 

together, do you?  23 

A. No. 24 
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Q. On that particular day in question, you at no point ever saw John Pritchard deliver or 1 

hand over any type of morphine pills to Jonathan, did you? 2 

A. Not on that day, no.  3 

  MR. HOCKADAY:  Those are my questions.  4 

  THE COURT:  Redirect. 5 

REDIRECT EXAMINATION BY MR. HOLMES: 6 

Q. Just to be clear, Mr. Hockaday asked you that when you had come back to 7 

Christine’s after going to eat, he asked you if you or Jonathan had used the remaining four 8 

pills, you said yes.   Did you use the remaining four pills entirely?  9 

A. You mean was there more left? 10 

Q. Exactly. 11 

A. Yes, there was more left. 12 

Q. And again, you had stated, if I heard correctly that there were about six syringes left? 13 

A. I would say so, yes.  14 

Q. In the course of the day, as you all were together and using it at different times, at 15 

any point in time did Jonathan inject himself more than he was injecting you?  16 

A. Yes. 17 

Q. He did.  Which time, or was it all the time? 18 

A. No not – there was a detox that – 19 

Q. But Jonathan used more than you did on that day, is that correct? 20 

A. I would assume so. 21 

  MR. HOCKADAY:  Objection, motion to strike. 22 

  THE COURT:  Motion to strike allowed. 23 

Q. Did you or did you not see him inject himself more times than you were injected? 24 

A. No. 25 
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Q. You didn’t? 1 

A. No. 2 

Q. These physical problems that we have heard about, do you personally know about 3 

any of these problems, or did you just learn about them from hearing about them in court 4 

today?  5 

A. I knew about his arm bothering him and him going to the hospital, because I went 6 

with him, but as far as the other things, no.  7 

Q. On the – on the prior occasions where Mr. Pritchard where you and John or Mr. 8 

Pritchard were at Robbie Brown’s house, how did you and Jonathan end up going to Robbie 9 

Brown’s house?  Did Mr. Pritchard call you or Jonathan or did you contact Mr. Pritchard, 10 

how did that happen?  11 

A. Jonathan called him. 12 

Q. Is that what happened on all those occasions?  13 

A. Most of the time, yes.  14 

Q. You say most of the time, what happened on the other times? 15 

A. I mean, yes, he always called. 16 

Q. And on those occasions, how much morphine was given to Jonathan?  Do you recall? 17 

A. I do not recall, no.  18 

Q. Let me ask you this.  Do you recall if it was approximately the same amount each 19 

time?  20 

A. I don’t really – I would say so.  I don’t know for sure. 21 

Q. You just don’t recall. 22 

  MR. HOCKADAY:  Objection, her answer was she didn’t know. 23 

  THE COURT:  Objection overruled.  24 
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Q. Have you ever, in the course of your relationship with Jonathan ever seen him or 1 

seen him or seen him do morphine with anybody else? 2 

A. Yes.  3 

Q. Who? 4 

A. He has got it from Thelma Massey before.  5 

  MR. HOLMES:  Those are my questions.  6 

  THE COURT:  Further cross? 7 

  MR. HOCKADAY:   Briefly.  8 

RE CROSS EXAMINATION BY MR. HOCKADAY: 9 

Q. The last four morphine pills that were – was left in the spoon right? 10 

A. Yes.  11 

Q. Was left in Christine’s house, correct? 12 

A. Underneath the sink. 13 

Q. You said there were six syringes left.  You only used two syringes, right? 14 

A. Correct. 15 

Q. What are you talking about another six then, where were they? 16 

A. I was talking about six shots that was left, like if he – I am assuming there – 17 

Q. You are saying one was in the spoon, there would have been six more shot, in your 18 

opinion?  19 

A. Correct. 20 

Q. So there was a substantial amount, right? 21 

A. Correct. 22 

Q. You don’t know anything about where that went, do you? 23 

A. When I left it was underneath the sink.  He went out with me, he walked me out to 24 

my car when I was leaving.  25 
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Q. So there was a substantial amount still left that had not been used, right?  1 

A. Yes.  2 

Q. How many shots all together, do you recall receiving that day? 3 

A. That day? 4 

Q. Yes. 5 

A. I really don’t know. 6 

Q. Can you estimate, you had used with him for a number of months, crushed these 7 

pills, he gave you the shots.  Roughly how many shots did he give you? 8 

A. I don’t know.  9 

Q. I will ask it this way.  You crushed three pills.  The first time was in the car.  When 10 

those were drawn into the syringes, how many shots would you roughly get out of that 11 

transaction?  12 

A. I would say there was twelve shots all day. 13 

Q. Twelve shots for you and twelve shots – 14 

A. A piece, I mean for me I would say all day.  I am guessing.  15 

Q. So approximately a dozen shots, and you think that you guys used about the same?  16 

A. Correct.  17 

Q .And you are saying that you had seen, or you were aware that Jonathan had taken 18 

morphine from other individuals, right?  19 

A. In the past, yes.  20 

Q. And one of those being Thelma Massey, correct? 21 

A. Correct. 22 

Q. Did you witness that?  Did you see that transaction?  23 

A. Yes. 24 

Q. Are you aware if she ever got charged in that criminally?  25 
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A. I don’t I don’t know. I don’t – 1 

Q. You don’t think.  You don’t recall her ever being charged? 2 

A. I don’t remember anybody saying anything about, no. 3 

Q. You don’t remember Jonathan ever having to come to court as a witness against 4 

Thelma Massey for her having delivered any morphine pills do you?  5 

A. No.  6 

Q. And you said her son is CR, is that right?  7 

A. To the best of my knowledge.  8 

Q. And that is the individual that Christine says was in the driveway at some point 9 

during that day, you didn’t see him but you heard her say that he was there at some point, is 10 

that correct? 11 

A.  I heard her say that today, yes.  12 

Q. And you just don’t know what time he might have been? 13 

A. I don’t know. 14 

Q. Could have been before you were there, could have been after, correct? 15 

A. Correct. 16 

Q. So it could have been well before you got there at 3:00 right? 17 

A. Correct. 18 

Q. As far as you know.   19 

  MR. HOCKADAY:  Those are my questions.  20 

RE REDIRECT BY MR. HOLMES: 21 

Q. Jonathan didn’t show you any morphine pills initially when you arrived at the house, 22 

correct? 23 

A. No. 24 
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Q. He only showed you morphine pills after he had come back from after leaving with 1 

Mr. Pritchard, correct? 2 

A. Yes.  3 

  MR. HOLMES:  No more questions.  4 

RE RE-CROSS BY MR. HOCKADAY: 5 

Q. And you had only been there how long when you got there and when he left you say 6 

with Mr. Pritchard, a few minutes? 7 

A. Do what? 8 

Q. When you got there, when you say he left with Mr. Pritchard, how long had you been 9 

at the house?  10 

A. 30 minutes, I am assuming.  11 

Q. So just a few minutes really. 12 

A. Thirty, it was more than just a few.  13 

  MR. HOCKADAY:   Those are my questions.  14 

  MR. HOLMES:  Nothing further.  15 

  THE COURT:  You may step down.  16 

(Witness excused) 17 

  MR. HOLMES:  The State will call Robbie Brown. 18 

ROBBIE BROWN, being first duly sworn testified as follows during DIRECT 19 

EXAMINATION BY MR. HOLMES: 20 

Q. Will you state your name please? 21 

A. Robbie Brown. 22 

Q. Where do you live? 23 

A. 76 Charlie Brown Rd. 24 

Q. How long have you lived there?  25 
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A. Over 25 years. 1 

Q. So you have lived there during March of 2011? 2 

A. Yes. 3 

Q. Did you know Jonathan Russell Whitson? 4 

A. Yes. 5 

Q. How did you know him? 6 

A. He grew up with my son and my nephew.  Bryan Silvers, my nephew, my son Aaron 7 

they are all the same age.  I knew him from the time he was a cub scout.  I was a den 8 

mother.   I knew him all through school, high school, they grew up playing together, played 9 

baseball together.  Once they got out of high school they went into odd jobs on the 10 

weekends to make a little money to go out and have fun on weekends, and they started doing 11 

weed eating, yard work and stuff there.  12 

Q. Around your house? 13 

A. Yeah, my house, my mom’s and my sister’s.  14 

Q. Do you know how he was reimbursed for doing that work? 15 

A. About 20.00 each time he would mow, sometimes less. 16 

Q. Was he reimbursed in other ways? 17 

A. Never.  18 

Q. Do you recall being interviewed by Special Agent Chuck Vines of the State Bureau 19 

of  Investigation? 20 

A. I do. 21 

Q. I believe Sergeant Higgins was with him, is that correct? 22 

A. Sergeant Higgins, Sergeant Collins, Detective Letterman, and the other Higgins, the 23 

bigger guy.  There were four men there. 24 

Q, Do you recall when you met with him? 25 
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A. It was one afternoon.  1 

Q. If I said it was September 26, 2011, does that sound correct? 2 

A. That is what it says here, yeah.  3 

Q. Do you have a copy of your statement?  4 

A. I have a copy of a modified statement that it – it is really a little twisted from what 5 

the original is.  6 

Q. The SBI file, is that correct? 7 

A. SBI file, I’m not sure.  8 

Q. SBI report, is that correct? 9 

A. I have a copy they gave me of something today that I am supposed to be asked 10 

questions about.  11 

Q. So you recall that interview? 12 

A. I do. 13 

Q. You recall speaking with them.  And during the time that you were with Mr. 14 

Pritchard, did you ever see him in possession of morphine pills? 15 

A. He has been on – had a car wreck and had back surgery scheduled.  He has been on I 16 

guess two years out of work, and drawing unemployment before he was out of morphine.  17 

But toward the end before his surgery he had to have that. He was hurting pretty bad. 18 

Q. So is that a yes? 19 

A. That is a yes, he had morphine, yeah.  20 

Q. Do you know where he kept those pills? 21 

A. He kept them locked up in a box he had on his person.  22 

Q. And did you ever see Mr. Pritchard give Jonathan morphine before? 23 
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A. I heard Jonathan ask him for some onetime it was close to Christmas.  We picked 1 

Jonathan up one time hitch hiking, his arm was swelled up the size of his leg and he was 2 

hurting.   3 

Q. Is that a yes, you have seen him give Jonathan morphine? 4 

A. I didn’t actually see him give them to him, but I assume that he did because he quit 5 

begging.  I didn’t see him give them to him.  6 

Q. And did Mr. Pritchard make any statements to you after Jonathan’s death about what 7 

had happened? 8 

A. We talked on the phone.  We weren’t living together at the time.  He was living 9 

above where Nathan and Christine live on English Branch in my aunt’s trailer park.  So they 10 

were next door neighbors down there, and he moved out of the house almost a year before.  11 

When he got put on probation, so he called me and told me that Jonathan – well actually it 12 

was my nephew that told me that Jonathan had died.  And I talked to him later that day and 13 

he was upset about it.  He was worried about the whole family.  He liked the whole family.  14 

He got to be friends with them. 15 

Q. If you will just listen to my question and answer the question.  What if anything did 16 

Mr. Pritchard say to you about giving Jonathan Whitson morphine?  17 

A. I asked him if he did, because that is what was going around the cause of - 18 

Q. And what did he say? 19 

 A. He told me flat out he didn’t give him anything.  20 

  THE COURT:  What? 21 

A. He said he didn’t give him anything.  On one occasion he said he gave him eight.  22 

Q. I’m sorry. 23 

A. He told me different stories, so I just don’t know what really happened.  I wasn’t 24 

there. 25 
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Q. So he has told you that he did, and he has told you that he didn’t.  Is that what you 1 

are saying?  2 

A. Yeah.  3 

Q. And he said that on one of the occasions he told you that he did, he told you that he 4 

gave him eight pills? 5 

A. Yeah. 6 

Q. And did he in fact tell you that he had given him eight pills the day prior to 7 

Jonathan’s death?  8 

A. He didn’t say when.  9 

Q. And ma’am, you were in a relationship with Mr. Pritchard? 10 

A. Yes. 11 

Q. In 2011, correct? 12 

A. Well, we were apart then.  Up until 2010 we were.  13 

Q. You were living together, correct? 14 

A. Yeah, in 2007, 8, 9 and part of 10. 15 

Q. And 2011? 16 

A. He had been moved into the trailer on English Branch, he had been up there for a 17 

little over a year.  We were still friends and friendly and talked, but he was seeing other 18 

people.  19 

Q. Do you recall Jonathan Whitson and Stephanie Whitson coming to your house and 20 

eating with Mr. Pritchard in 2010 and 2011? 21 

A. Not in 2011, because he wasn’t in my house.  But 2010, in the fall they came and she 22 

helped me pull weeds and he weed-eated, and they worked, they both helped me some 23 

around the house.  John was there until September of December I think of 2010.  24 
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Q. So Mr. Pritchard has admitted to you that he has given pills to Jonathan Whitson.  1 

When did he say that he hadn’t given pills to Jonathan? 2 

A. The time when I talked to him on the phone. 3 

Q. After Jonathan Whitson’s death? 4 

A. Yeah. 5 

Q. What, if anything did the Defendant say to you about meeting Jonathan Whitson on 6 

Saturday, March 5th, 2011? 7 

A. I didn’t know anything about it.  I had not been told anything about that.  8 

Q. Have you read the copy of that CI Statement?  9 

A. I know exactly what I said that day.  I have got a really good memory.  I know 10 

exactly what was talked about.  I read this one and this is  - like it says that he picked up my 11 

son at Jonathan’s house.  My son was not at Jonathan’s house.  My son lived with him, my 12 

son and his girlfriend lived with Johnny up on English Branch at his trailer, not down at – or 13 

where Jonathan was, so it is really not – one of the reasons I didn’t sign it the day that they 14 

recopied it and gave it to me.  They were kind of getting a little off then, but this is really, 15 

this one they gave me today has got some really issues. 16 

Q. Your testimony is that the SBI officer got your statement all wrong? 17 

A. No, I don’t know if he got it all wrong, but there are certain points in here that are 18 

wrong.  My son did not live, or was not down at Jonathan’s house that day.  And he didn’t 19 

come to Johnny’s, not at his home residence like this would say.  So there are some issues I 20 

have with this, several points here.  21 

Q. Did Mr. Pritchard make any statements to you about where he took Jonathan after he 22 

picked him up?  23 

367



161 
 
A. No.  He had no reason to tell me all this.  I just – they called that day after talked to 1 

Jonathan was dead.   First I talked to, like I said, my nephew he told me about it.  Then I 2 

talked to John on the phone about it and he just found out himself, so.  3 

Q. Do you have any explanation for why that SBI report indicated that the Defendant 4 

had told you he had given Jonathan eight pills the day prior to his death? 5 

A. No, I asked him.   I asked Jonathan did he give him any. 6 

Q. Do you have any explanation for why that report you have in your hands would – or 7 

says that the Defendant, Mr. Pritchard told you that he was with Jonathan Whitson.  Do you 8 

have any explanation as to why that would be in the report if you didn’t mention that at all? 9 

A. No, they had heard that – I heard that too, that he took him to the store, that they 10 

drove to Riverside Store.  I mean it is all hearsay, what I heard was just what was told and 11 

what I heard in gossip.  12 

  MR. HOCKADAY:  Objection.  13 

  THE COURT:  Objection sustained.  Listen to the question and answer the 14 

question asked. 15 

Q. Your testimony, if I am understanding correctly, is that the SBI officer has just 16 

included in his interview report statements that he heard elsewhere?  17 

A.  That is what they were asking me, yes. 18 

Q. That is what you are saying?  19 

A. That is the questions they were asking me, what they had heard.  20 

Q That is what is contained in this report, is that correct? 21 

A. Say that again, I’m sorry? 22 

Q. Is it your testimony that this report is not an interview of you, as it says it is, but is in 23 

fact a summary of statements they received from other people?  Is that what you are saying?  24 
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A. This is pieces of the interview of me, not fully what I said or what was asked, this 1 

paper that I was given today.   Some is left out, some is a condensed version, some is wrong, 2 

some is right. 3 

Q. What if anything did the Defendant say to you about when he gave morphine pills to 4 

Jonathan?  5 

A. He didn’t say when.  It wasn’t that long of a conversation on the phone.  He was 6 

upset.  He had someone at the door.  He had company, we didn’t talk that long.  7 

Q. Are you still in a relationship with the Defendant?  8 

A. I think we are friendly, I write to him on occasion.  It has been a long time.  9 

Q. How long? 10 

A. Maybe I write once a month, or every other month.  11 

Q. You have done that since he has been in custody?  12 

A. Yeah.  It has been three years.  I tried to hang on for awhile but we will see.  13 

Q. What, if anything, did the Defendant say to you after Jonathan was found dead?  14 

A. I was the one that initiated the call to him to ask him if he knew once I found out.  15 

Q. Did he make a statement to you that he was worried about Jonathan’s death?  16 

A. I made the statement, I was the one that was worried.  I was the one that was 17 

worried. 18 

Q. You understand what perjury is, don’t you ma’am?  19 

A. Yes I do sir.  20 

Q. You understand it is a crime?  21 

A. Yeah, and I did say I thought he was worried, but I can’t say what he thinks.  I think 22 

you need to ask him that.  23 

  MR. HOLMES:  I don’t have any other questions, Your Honor.  24 

  THE COURT:  Cross examine.  25 
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  MR. HOCKADAY:  Just a few.  1 

CROSS EXAMINATION BY MR. DANNY HOCKADAY: 2 

Q. Ms. Brown how are you, good afternoon.  3 

A. Okay. 4 

Q. You have been called by the State to testify on behalf of the State in this case, is that 5 

right?  6 

A. Yes.  7 

Q. And you are saying that you, at some point were interviewed by Chuck Vines with 8 

respect to this matter, right?  9 

A. Yes sir, right. 10 

Q. And you are saying how many other people were there?  11 

A. There were four people, there were four men there.  Sergeant Letterman, two 12 

Higgins, the younger Higgins was the one doing the writing, and then there was the SBI 13 

man.  14 

Q. You have been given a copy of this two page report. 15 

A. Yeah, this is a new one.  It is not the same as the one I got a copy of first off.  16 

Q. This report says there were two people in there, Mr. Higgins, Mr. Vines, you 17 

disagree with that.  You say there were more? 18 

A. They were milling around, throwing in comments.  I was threatened with life in 19 

prison and everything that day.  They had me in tears, it was a horrible experience.  20 

Q. Where was the interview?  21 

A. Down in the annex building.  22 

Q. Right back here? 23 

A. Um-hum. 24 
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Q. You do agree that you at one point had a girlfriend, boyfriend relationship, dating 1 

relationship with John Pritchard, right?  2 

A. We lived together for a few years, yes.  We were engaged.  He is a good man, he is 3 

kind hearted.  He is generous hearted.  4 

Q. You guys have not lived together since around 2010? 5 

A. Right, since he was put on probation, yeah.  6 

Q. You have not lived together since – you were not living together in 2011 were you?  7 

A. Correct. 8 

Q. Now you have been asked about whether he has told you in the past that he has given 9 

pills to Jonathan Whitson, correct? 10 

A. Yes.  11 

Q. You say that sometimes he has said that he has, and at times he has said that he has 12 

not, correct? 13 

A. Correct.  14 

Q. One time you said you assumed that he did because Jonathan was asking about it, but 15 

at any point have you ever seen him give Jonathan Whitson any morphine pills? 16 

A. I didn’t see him actually hand him pills, no.  17 

Q. And at no point have you, whether you were living together, or at any time since 18 

have you?  19 

A. No. 20 

Q. And you would not have been in the presence of either Mr. Whitson, or Mr. 21 

Pritchard on March 5th, 2011, would you?  22 

A. No, I hadn’t seen Jonathan since way before Christmas the year before.  23 

Q. You were not in Christine Angel’s home, anywhere around Jonathan Whitson?  24 

A. No. 25 

371



165 
 
Q. Stephanie Whitson? 1 

A. No. 2 

Q. My client at any point on that day?  3 

A. No. 4 

Q. And again you say, you are not clear whether – you have been called by the State.  5 

But you were not clear whether Mr. Pritchard has ever given Mr. Whitson any kind of pills? 6 

A. No.  The only thing I know for sure is that he is on probation for probably the girl he 7 

gave some to, that is all I know. And I didn’t even see that happen, so.  8 

Q. Now, if he had made a statement that he had given eight pills to Jonathan Whitson, 9 

you don’t know when that would have occurred, do you?  10 

A. No. 11 

Q. And from your conversations, that you say you had with Mr. Pritchard, you don’t 12 

know whether – you don’t know what day that was do you?  13 

 A. No. 14 

Q. You say that the whole conversation about the concern or worry over Whitson’s 15 

death is something you raised? 16 

A. It was, that is why I called him, yeah. 17 

Q. Did you go to the funeral?  18 

A. I did. 19 

Q. Was Mr. Pritchard there?  20 

A. Yes.  21 

Q. As far as you know, were Mr. Pritchard and Mr. Whitson good friends, or friendly? 22 

A. They were friendly with each other, yes.  23 

Q. Do you remember whether Mr. Pritchard was to some extent involved in the funeral?  24 

A. I left early, I wasn’t doing good so I am not sure, I heard – 25 
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Q. Just say what you saw.  Did you have any opportunity to talk with Ms. Whitson 1 

while you were at the funeral?  2 

A. I went through the line and hugged everybody’s neck.  And I remember hugging her 3 

and saying I am so sorry, cause it was such a horrible thing.   4 

Q. Did you have any discussion about this case while you were there?  5 

A. No.  6 

Q. And other issues in this statement, you are saying, in addition to the fact that you 7 

don’t know if he ever gave Jonathan pills, or if he did when he gave Jonathan pills, you are 8 

saying that it is also incorrect as to where you son might have been living.  You are saying 9 

your son was in fact living with Mr. Pritchard. 10 

A. Yes. 11 

Q. He was not living with you?  12 

A. No, he was not living with me.  He and his girlfriend had been staying there rent 13 

free.  Johnny was sort of like – he helped a lot of people, he was generous maybe to a fault 14 

at times.   15 

Q. You were aware thought that Mr. Pritchard had a prescription for morphine based on 16 

the back problems that he had had?  17 

A. From the VA, yeah.  18 

Q. And you are saying that his habit was to lock those in come kind of box, is that right?  19 

A. Yeah, I think he was afraid people might steal them.  20 

Q. Where did he keep that box?  21 

A. I don’t know, wherever he – 22 

Q. Was it at his house?  23 

A. Yeah, at his home, yeah.  24 

373



167 
 
Q. When he lived with you, was that the same way he kept that kind of medications was 1 

in some kind of box?  2 

A. Yeah we kept a box, yeah, a locked box. 3 

Q. So during the period of time that you were involved with – when you lived with him, 4 

was that his habit to keep them in the box?  5 

A. Yeah. 6 

Q. You indicated you had written him some statements, is that right? 7 

A. That I had written to Johnny in jail, yeah. 8 

Q. This statement that has been attributed to you during this interview with Mr. Vines, 9 

did you ever sign this statement in anyway?  10 

A. No. 11 

Q. In contrast to a number of the other statements that have been asked about where 12 

people have signed and dated, did you ever sign any kind of paperwork or any kind of 13 

statement in this case when you were interviewed back in 2011? 14 

A. Nothing, no.  15 

Q. You indicated that you wrote Mr. Pritchard maybe once every month or so, right?  16 

A. Um-hum.  I think more at first.  17 

Q. Did you use a yellow legal pad, or a yellow pad of some sort? 18 

A. Whatever I had available, yeah.  19 

Q. At some point after I became his attorney and received a copy of this summary of 20 

what the contention was that you said, did you get a copy of it and look at it and review it, as 21 

to the summary – 22 

A. The discovery thing, yeah. 23 

Q. As to the summary – 24 

A. - yeah, that is the paper I had.  25 
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Q. And at some point after you had a chance to look at that, did you write a note to Mr. 1 

Pritchard?  2 

A. I don’t know, probably had written to him. 3 

  MR. HOCKADAY:  May I approach? 4 

  THE COURT:  Yes sir. 5 

Q. (Approaches witness)  Ms. Brown, I would ask you to look at this yellow piece of 6 

paper, it appears to have writing on the front and back.  Are you able to see that?  7 

A. Not too well. (Pause) 8 

Q. Do you recognize this note?  9 

A. Yes. 10 

Q. Is this your handwriting?  11 

A. Yes I think. 12 

Q. Speak into the microphone? 13 

A. Yes.  14 

Q. Do you recognize this note as the note that you wrote John after you saw a copy of 15 

the statement that was attributed to you of what it is reported that you had said during that 16 

interview?  17 

A. Yes.  18 

Q. Is there some type of response that you sent to John? 19 

A. Yes. 20 

Q. And does it say – did he get you a copy, or did I get you a copy? 21 

A. You gave me a copy of several different statements that you had given him.  22 

Q. You became aware that we had received a copy of what it was that you allegedly 23 

said. 24 

A. Right. 25 
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Q. And you had a chance to look at it, correct?  1 

A. Yeah. 2 

Q. And in response you said that you had read the papers that were sent, right? 3 

A. Yeah. 4 

Q. (reading from statement) ‘I did not make those statements.  I never signed any 5 

statement, ever.’ 6 

A. Right. 7 

Q. Are you saying that is true? 8 

A. That is why I wrote that.  9 

Q. You have not seen any document today that you have signed, have you? 10 

A. No. 11 

Q. And you are saying that you never made those statements to the officers? 12 

A. Right.  13 

Q. You say they wrote what they wanted and added to and twisted what I did say to 14 

what they wanted yet’, I am not sure what that word is.  Something, next to the last word on 15 

the page. 16 

A. ‘to what they wanted it to work.’ 17 

Q. Something, work. 18 

A. ‘to  what they wanted, it won’t work’. 19 

 Q. ‘it won’t work’, okay.  Is it your testimony today that you never made the statements 20 

that Mr. Holmes has asked you about during that interview of 2011? 21 

A. No, I made some statements, but – 22 

Q. It is not the way it has been typed up? 23 

A. Not the way – it is took out of context.  I mean it just sort of felt twisted to me.  24 
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Q. Are you saying that you never said, that he gave Jonathan  pills the day before he 1 

died? 2 

A. I couldn’t know that.  3 

Q. Okay.  So you don’t know that, do you?  4 

A. I don’t, no.  I did tell them that my son lived up there with him.  They put on here 5 

that, you know, he went and picked him up and took him back to his residence, nothing near 6 

what I, you know, flat out the way I said it.  7 

Q. You are here today saying you don’t know whether John Pritchard ever gave 8 

Jonathan Whitson any morphine pills, of your own knowledge, are you? 9 

A. I can’t say I saw that happen physically, no.  10 

Q. And he has never admitted to you personally that he has, has he?  11 

A. No. He did say – he said he didn’t one time and one time he said he did.  So I don’t 12 

know, all I can say is you need to ask him.  13 

Q. So you are not sure in your own mind then whether he ever has or not? 14 

A. No.  15 

  MR. HOCKADAY:  Those would be my questions.  16 

  MR. HOLMES:  I do not have any other questions, Your Honor.  17 

(Witness excused) 18 

  THE COURT:  Call your next witness. 19 

  MR. HOLMES:  I will call Special Agent Chuck Vines.  20 

CHUCK VINES, being first duly sworn testified as follows during DIRECT 21 

EXAMINATION BY MR. HOLMES: 22 

Q. State your name. 23 

A. Chuck Vines. 24 

Q. Where do you live? 25 
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A. I live in Mitchell County. 1 

Q. With whom do you work? 2 

A. With North Carolina State Bureau of Investigation.  3 

Q What is your job there?  4 

A. Currently assigned as a assistant special agent in charge of the Western District.  5 

Q. How long has that been your job? 6 

A. That particular job about a year and a half.  7 

Q. What was your job March 12, in September of 2011? 8 

A. I was assigned as a criminal and drug agent for Mitchell, Yancey and Madison 9 

counties.  10 

Q. In the course of your employment, did you have an opportunity to meet with Robbie 11 

Brown? 12 

A. Yes sir. 13 

Q. How did it come about that you met her? 14 

A. I was contacted by then Sergeant Higgins with the Yancey County Sheriff’s Office 15 

who requested some assistance from the SBI in conducting a limited amount of interviews,  16 

one of which was Ms. Brown.  17 

Q. And did you and Sergeant Higgins interview Ms. Brown? 18 

A. Yes sir, we did. 19 

Q. Was that on Monday, September 26, 2011? 20 

A. Yes sir. 21 

Q. And could you please, did you hear Ms. Brown’s testimony? 22 

A. Yes sir, I did. 23 

Q. Was her testimony substantially different than what she told you during your 24 

interview of her? 25 
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A. Yes sir, it was. 1 

Q. Could you please tell us what it is that Ms. Brown told you at the time you were 2 

doing the interview? 3 

A. Ms. Brown told us at the time she was the girlfriend/fiancé of Mr. Pritchard.  Said 4 

that Mr. Pritchard had given the deceased, Mr. Whitson eight pills the day prior to the death 5 

of Mr. Whitson.  She also stated that Pritchard said that he went to the residence of Nathan 6 

Angel, also known as Fruit, was one way that she knew him by name, to pick up Ms. 7 

Brown’s son Mr. Arron Collins and Mr. Whitson.   8 

Q. Did Ms. Brown make any statements to you about whether or not the Defendant said 9 

anything to her about where he took them? 10 

A. She did.  She said that Mr. Pritchard had told her that he took Mr. Collins and Mr. 11 

Whitson to the store and then took Mr. Collins back to Mr. Collins residence.  And she also 12 

told us that Mr. Pritchard said that at some point he gave Mr. Whitson eight morphine pills 13 

and then returned Mr. Whitson back to the residence of Mr. Angel.  14 

Q. Did Ms. Brown make any statements to you about any other prior occasions of Mr. 15 

Pritchard giving morphine to Mr. Whitson?  16 

A. Yes sir, Ms. Brown said that she had knowledge that Mr. Whitson had received 17 

morphine from Mr. Pritchard in the past, and that she personally saw Mr. Pritchard give 18 

Whitson two pills around Christmas of 2010.  19 

Q. Did Ms. Brown make any statements to you about whether the Defendant had made 20 

any statements to her after – about his feelings regarding Mr. Whitson’s death?  21 

A. Ms. Brown indicated that Mr. Pritchard had told her that he has been worried about 22 

Mr. Whitson’s death.  And was worried that he gave Mr. Whitson the morphine pills that 23 

killed him.  24 
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Q. Do you recall during your conversation with her any threats being made to Ms. 1 

Brown?  2 

A. Absolutely not. 3 

Q. Can you describe the demeanor of the interview? 4 

A. If I may, the interview was conducted at the Sheriff’s annex.  I am not sure if 5 

everyone is familiar with where that is located.  It is just down below the courthouse, you 6 

can probably see it out the window there.  The office portion of that complex is such that 7 

when you walk in you are in a large room.  When you walk through that room you come to a 8 

section, a small hallway where there are a couple of offices and a bathroom.  And then 9 

another large area that has a kitchen and a table and a couple of offices off of that.  Myself 10 

and Sergeant Higgins interviewed Ms. Brown in the second portion of that, which I refer to 11 

as the kitchen.  It is a little bit more secluded.  We were the two individuals that conducted 12 

the interview as to whether there was anybody else in the building, I don’t recall.  But it is 13 

not – it is not a complex as to which other officers, deputies might not be in and out of that 14 

main part which you walk into.  If that makes helps at all.  15 

Q. Was Ms. Brown, did she appear to be having trouble recalling events when you were 16 

talking to her?  17 

A. Not that I recall at the time, this is what I relayed to you is the statement that she 18 

gave me on the 26th of September, 2011. 19 

  MR. HOLMES:  I don’t have any other questions, Your Honor.  20 

  THE COURT:  Cross. 21 

  MR. HOCKADAY:  Yes sir. 22 

CROSS EXAMINATION BY MR. HOCKADAY: 23 

Q. Mr. Vines, did you have any contact with Ms. Brown before that date? 24 

A. No sir. 25 
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Q. Any since? 1 

A. No sir. 2 

Q. Basically you are saying – we have heard two completely different versions.  You 3 

interviewed her once.  Now she has testified in court under oath, and you are saying it is 4 

substantially different, right? 5 

A. I am saying what she testified to, and what she told us during the interview appear to 6 

be different.  7 

Q. You have no personal knowledge as to which version is accurate though do you.  8 

You are simply going by the statements of one Bobbie Brown, right? 9 

A. Yes sir, I can relay to you what she told us the day that I interviewed her.  10 

Q. And you have no way of knowing whether what she is telling you today, versus what 11 

she told you back in September of 2011, which version is accurate, do you sir? 12 

A. Just again, I can only relay what she told me the day that we interviewed her.  13 

Q. So the witness that the state has put up that you are talking about is a witness that has 14 

given two completely different stories, right?  15 

A. In some senses, yes, they are different.  16 

Q. First of all, at one point you said it was his girlfriend/fiancé, and today she said that 17 

we are just friends and stopped living together in 2010, right? 18 

A. Yes sir.  19 

Q. And then their witness next said that he had given Jonathan eight pills the day before 20 

he died, right? 21 

A. I believe that is what she testified to.  22 

Q. And then she said today she doesn’t know if that is true, right?  23 

A. I believe she testified that he had told her he had given her pills on some occasions, 24 

some he did not.  25 
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Q. And no way, based on what she has testified today, no idea when those dates were, 1 

correct? 2 

A. The only two dates that I can refer to were the two times that she told me during my 3 

interview.  4 

Q. But her testimony today, she has given no dates of when any of these transactions if 5 

they occurred, when they might have occurred. 6 

A. I don’t believe she did.  7 

Q. And you have been present during most of this trial, have you not? 8 

A. Yes sir, I have.  9 

Q. And have you heard the testimony from Stephanie Whitson that it was a ten pill 10 

count, and not an eight pill count, correct? 11 

A. I did hear that. 12 

Q. So that is different as well, correct? 13 

A. It is different from what she told me.  14 

Q. So just assuming that Mr. Pritchard had given Jonathan Whitson an eight pill count, 15 

not knowing the date it could be a separate occasion from the ten pill count that Stephanie 16 

Whitson is talking about on March 5th, 2011, correct? 17 

A. I just want to be clear, are you asking me the eight pills that Ms. Brown told me that 18 

Mr. Pritchard gave Mr. Whitson could be a separate occasion from the ten pills that Ms. 19 

Whitson? 20 

Q. Certainly could be a separate occasion.  21 

A. Could be. 22 

Q. And could be that neither happened as well, based on the fact your witness has 23 

basically recanted her statement to you, right? 24 

A. Could be. 25 
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Q. And then she has indicated that Pritchard said, I went and picked him up at Nathan 1 

Angel’s house, right? 2 

A. Yes.  3 

Q. You have heard the testimony throughout this trial, have you not that and from 4 

Stephanie Whitson in particular as well as Christine that he was at Christine’s house, 5 

according to Christine the entire day, right? 6 

A. I believe she did testify that she was at her house, and she testified that Nathan’s 7 

house was in extreme close proximity to that.  8 

Q. Do you recall that I asked Christine specifically if he had ever gone down to 9 

Nathan’s house, she said that he had not, on the 5th of March, isn’t that true? 10 

A. I don’t want to be inaccurate, I don’t recall exactly what she said about that.  I know 11 

she said that, I believe that she stated that he stayed there.  I don’t recall exactly.  12 

Q. And isn’t it true that when Stephanie testified, when she said that John Pritchard 13 

picked Jonathan up that he was at Christine’s house?  14 

A. That is what she testified to sir. 15 

Q. Which is the opposite, even from the statement that you say you received in 16 

September of 2011 in that he was picked up at Fruit’s house?  17 

A. It would be.  18 

Q. And isn’t it true, based on the information that you have that Aaron Collins was – 19 

and the evidence you have heard here today, Aaron Collins was never at Fruit’s or Christine 20 

Angel’s house, based on what you have heard?  21 

A. The only thing I heard said about Mr. Collins is what I was told by Ms. Brown the 22 

day that I interviewed her.  23 

Q. And what she told you was that he picked Collins up, her son, at Fruit’s house, right?  24 

That is what she told you? 25 
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A. And Mr. Whitson, yes sir. 1 

Q. And you have heard Christine say, not identified that Mr. Collins was ever there at 2 

her house on March 5th, right? 3 

A. I believe she did. 4 

Q. And Stephanie Whitson said there wasn’t anybody else there when she was there, 5 

and she was there most of the day, certainly not Mr. Aaron Collins, correct? 6 

A. I believe that is correct sir.  7 

Q. And then the next difference would be, she told you that Pritchard was worried about 8 

Jonathan’s death, worried he had given him morphine pills that killed him, is what you say 9 

she told you, right? 10 

A. That is what she told me.  11 

Q. Today she has told this court something completely different, that she is the one that 12 

was worried about it, and that she is the one that brought that up, correct? 13 

A. That is what she testified to I believe sir.  14 

Q. So this witness has testified in at least five or six inconsistent ways from the 15 

statement you received back in September of 2011, correct?  16 

A. I don’t know the exact number, but there was definitely inconsistencies.  17 

Q. And again, of your own personal knowledge you don’t know what si true about any 18 

of that do you, just what she has told you? 19 

A. Yeah, again I can only testify to what she told us during the interview that day.  20 

  MR. HOCKADAY:  Those will be my questions.  21 

  MR. HOLMES:  Nothing further Your Honor.  22 

  THE COURT:  You may step down.  Members of the Jury, at this time we 23 

are going to take our evening recess.  I want to remind you once again about the way we 24 

have a fair trial in a case like this or any kind of case is the jurors keep an open mind.  They 25 
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don’t talk about the case with anybody.  They don’t talk about the case between themselves, 1 

don’t allow anybody to talk to you about the case.   You will be going home to your 2 

families, your family is going to ask you what is the case about.  You are going to have to 3 

say I can’t tell you until it is over.  If that creates a problem then so be it.  That is what our 4 

justice system requires.  Leave your notes there in your seat, they will be safe there.  We will 5 

start up again at 9:30 in the morning.  Thank you. 6 

(ALL JURORS LEAVE THE COURTROOM AT APPROXIMATELY 5:00 P.M.) 7 

(COURT ADJOURNED AT 5:00 P.M. ON  April 15, 2014) 8 

(COURT RECONVENED AT APPROXIMATELY 9:30 A.M. ON April 16, 2014) 9 

(ALL PARTIES ARE PRESENT, JURY IS NOT IN THE COURTROOM) 10 

  THE COURT:  Before we bring the jury back in, are there any matters the 11 

court should address?  12 

  MR. HOCKADAY:  No Your Honor. 13 

  MR. HOLMES:  No Your Honor.  14 

  THE COURT:  Please bring the jury in.  15 

(ALL JURORS ENTER THE COURTROOM AT APPROXIMATELY 9:35 A.M.) 16 

  THE COURT:   Mr. Holmes, call your next witness please. 17 

  MR. HOLMES:  The State will call Officer Ryan Higgins. 18 

RYAN HIGGINS,  being first duly sworn testified as follows during Direct Examination by 19 

Mr. Holmes:  20 

Q. State your name please.  21 

A. Willis Ryan Higgins.  22 

Q. Where are you employed? 23 

A. Yancey County Sheriff’s Office.  24 

Q. How long have you been employed? 25 
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A. Fourteen years in June.  1 

Q. You were so employed on Sunday, March 6, 2011? 2 

A. Yes.  3 

Q. Please describe what happened during the course of your employment on that day?  4 

A. On that morning I received a call for service to a residence on English Branch in 5 

regards to a reported death.  It was approximately 11:33 a.m. 6 

Q. 11:33 a.m. 7 

A. When I received the call. 8 

Q. What time would you have arrived? 9 

A. 11:40 a.m. 10 

Q. Can you describe what you saw when you went to the house? 11 

A. I arrived at the residence, spoke with Christine Angel who was the owner of the 12 

residence.  I observed a white male in the living room lying on the couch covered with a 13 

blue blanket.  And I recognized the individual to be Jonathan Russell Whitson and Mr. 14 

Whitson was deceased.   15 

Q. Have you been able to hear all the testimony in the past day or two? 16 

A. Yes sir. 17 

Q. Did you hear the testimony of Christine Angel then? 18 

A. I did. 19 

Q. Was her testimony – how does her testimony compare to what she told you on that 20 

day?  21 

A. There were some inconsistencies in regards to coming and going of Mr. Whitson and 22 

Ms. Whitson, or Ms. Randolph.   23 

Q. Specifically are you referring to the fact that she had in the past point out and 24 

mentioned that they left one time and not twice? 25 
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A. Correct, she had originally stated that they had left one time and returned.  And she 1 

stated in her testimony that there may have been a second occasion.  2 

Q. And did you take any photographs? 3 

A. I did. 4 

Q.  On that day?  5 

A. Ye s sir 6 

Q. Do you have those with you? 7 

A. I do. 8 

  MR. HOLMES:  May I approach the witness? 9 

  THE COURT:  Yes sir.  10 

Q. (Approaches witness)    I have four pages of what appears to be photographs.  Do 11 

you recognize these sir? 12 

A. Yes.  13 

Q. Can you identify what these are?  14 

A. Yes. 15 

Q. What are they? 16 

A. The first three pages are photographs of the deceased in the position that he was 17 

found.  And the last page is a photograph of his coat and the two syringes that are located 18 

and collected as evidence.  19 

Q. And are these the same pictures that you took on that day? 20 

A. Yes sir. 21 

Q. And do these fairly and accurately describe what you observed on that day? 22 

A. Yes sir. 23 

Q. Your Honor I would move to introduce these at this time collectively as State’s 24 

Exhibit 1. 25 
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  THE COURT:  They will be allowed.  1 

  MR. HOCKADAY:  For the record we would object. 2 

  THE COURT:   The Court will allow State’s Exhibit 1 over Defendant’s 3 

objection.  4 

Q. Sir, after you had spoken with Ms. Angel and taken photos, what did you do then?  5 

A. I was in contact with a couple of different people during this period of time, 6 

including my supervisor at that time.  Also I was in contact with Doctor Brent Hall with 7 

Watauga Medical Center.  8 

  THE COURT:  What was that name again? 9 

A.Doctor Brent Hall.  There again I spoke with Ms. Angel to get a statement from her.  I 10 

also there again collected these two syringes photographed with the body.  The victim’s 11 

mother Ann Greene had arrived at the scene.   I spoke with her, she conveyed to me that she 12 

wished to use Yancey Funeral Services.  Once I spoke with Doctor Hall and got permission 13 

to have the body removed, Yancey Funeral Services were contacted.  They arrived to take 14 

the body to Watauga.  15 

Q. Now there has been testimony that you were present during the interview of Robbie 16 

Brown, is that correct? 17 

A. Yes. 18 

Q. That was on September 26, 2011, does that sound correct? 19 

A. That sounds correct. 20 

Q. And you were able to hear Ms. Brown testify? 21 

A. Yes. 22 

Q. Is your recollection of what she told you and SBI agent Chuck Vines, is your 23 

recollection different than what she testified to? 24 

A. Yes.  25 
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Q. And was the testimony that Agent Vines, how does that compare to your recollection 1 

of what – 2 

A. That is the correct version of the events.  3 

  MR. HOLMES:  I don’t have any other questions at this time.  4 

  THE COURT:  Cross Examination.  5 

CROSS EXAMINATION BY MR. HOCKADAY: 6 

 Q. Officer Higgins, how long have you been working with the Sheriff’s Department?  7 

A. It will be fourteen years in June.  8 

Q. How many murder investigations have you been involved in, or been the lead worker 9 

on prior to this? 10 

A. At least a couple, several death investigation, a couple of which have resulted in it 11 

being a murder case.  12 

Q. Others ruled accidental? 13 

A. Others have been ruled accidental, or natural. 14 

Q. Some of those were called in for this kind of investigation, what you are saying is 15 

that at least in some of those you have been involved in previously have been ruled or had – 16 

not resulted in court action and resulted in someway accident? 17 

A. Sure. 18 

Q. And on this day you say that your records indicate that the call came in at 11:33 a.m. 19 

on that Sunday? 20 

A. Yes  sir. 21 

Q. And you were there within? 22 

A. Seven minutes.   23 

Q. So much less than the 30 minutes that was represented yesterday, you were there 24 

within seven? 25 

389



183 
 
A. Yes. 1 

Q. When you got there who was there?  2 

A. Christine Angel, her husband Wade Angel, Nathan Angel. 3 

Q. Been referred to as Nate, or Fruit, right? 4 

A. Correct.  Nathan’s son, Christina, a younger child, then there was another young 5 

child there, a male child.  6 

Q. And then the deceased. 7 

A. And the deceased. 8 

Q. You said when you got there you were able to identify him, did you know Jonathan? 9 

A. I did. 10 

Q. How long had you known him? 11 

A. Being, you know, a lifelong resident of Yancey County, and he also being a lifelong 12 

resident of Yancey County,  I mean I have been aware of who he was for a number of years.  13 

Q. Familiar enough with him to know that he had drug problems? 14 

A. Yes.  15 

Q. And that he had a criminal history? 16 

A. Yes.  17 

Q. And you are familiar enough with Stephanie Whitson, do you know her? 18 

A. Yes, I do.  19 

Q. Did you know her before March 5th of 2011? 20 

A. Yes.  21 

Q. Were you familiar enough with her to know that she had a drug problem? 22 

A. Once, I mean there had been times in the past where, you know, there had been talk 23 

that there was a drug problem.  To say that I had that knowledge before this particular day, I 24 

don’t know that I had that knowledge previous to this incident.  25 
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Q. You had received information through this deputy that there was some – 1 

A. Speculation.  2 

Q. Sure.  And you were aware Nate, or Nathan had a drug problem, right? 3 

A. Yes.  4 

Q. Are you in anyway related to this family? 5 

A. Possibly, Christine Angle, her maiden name is Higgins.  And she had made reference 6 

that there was some kind of distant relation, but none that I had ever been made aware of. 7 

Q. Did she make you aware of that when you were there that day? 8 

A. She had made me aware of that at some point in time.  I can’t remember if was 9 

actually at that point, or maybe another occasion where I had spoke with her.  10 

Q. You mentioned that the people you talked to in addition to those that were there, 11 

your supervisor.   Who was your supervisor at that time?  12 

A. At that time Thomas Farmer.  13 

Q. He is now no longer with the Sheriff’s Department, correct?  14 

A. That is correct.  15 

Q. And then you talked with Doctor Brent Hall. 16 

A. Yes sir. 17 

Q. Now did you, once you got out there pretty quickly after you got there, by at least 18 

12:01 p.m., lunch time, and after you called Mr. Farmer, you discuss with him what was 19 

going on, right? 20 

A. Yes.  21 

Q. Now – you have some notes that he had prepared that I assume would be part of your 22 

Sheriff’s Department file, where you indicated you got a call from 911? 23 

A. I have those notes.  I can only testify that that is what his notes say.  24 
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Q. Let me ask you this way.  As you would involved in any kind of investigation, you 1 

would make notes about what occurred, correct? 2 

A. True. 3 

Q. Become part of your file? 4 

A. Um-hum. 5 

Q. And certainly at times to use in any kind of prosecution of a case. 6 

A. True. 7 

Q. As would Officer Farmer, or any other officers that were employed by the Sheriff’s 8 

Department during that period of time, right? 9 

A. Correct. 10 

Q. And during your fourteen years as a law enforcement officer with the Sheriff’s 11 

Department, that is the normal procedure that is used for the officers as you are gathering 12 

information, you certainly would prepare a summary of that information, right? 13 

A. True. 14 

Q. And you wouldn’t have any reason to think that any of the information that Mr. 15 

Farmer included as part of this investigation to be inaccurate in any way, would you? 16 

A. Not that I am aware of.  There again I mean, I can’t – I can testify that I did speak 17 

with him on the telephone on that date.  I can’t say it was exactly 12:01, but I did speak with 18 

him, yes.  19 

Q. If his notes say 12:01, you wouldn’t have any – 20 

A. I would think that would be a fair approximate time, yes.  21 

Q. And you relayed information to him, and would it be fair to say that at least initially 22 

he was involved with you in the process of gathering some information about the death of 23 

Jonathan Whitson, particularly the first few days? 24 

A. Correct. 25 
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Q. Now you interviewed Christine when you first got there and took some handwritten 1 

notes, right? 2 

A. Yes.  3 

Q. Was she the only person you talked to about the specifics of what had occurred? 4 

A. On that morning?  5 

Q. Yes. 6 

A. At the residence? 7 

Q. Yes. 8 

A. Correct.  9 

Q. When did you make these notes, was that that day? 10 

A. That morning as we were speaking yes.  11 

Q. So all the information you had received was from her at that time? 12 

A. Correct.  13 

Q. And when she talked to you, and as she provided you times and when she could 14 

recall the morning of the death, the day after March 5th, when Jonathan and Stephanie were 15 

there, she was recalling to you the times that she remembered Jonathan and Stephanie being 16 

at the house, right?  17 

A. Correct.  18 

Q. And she said that Stephanie came over and around 14:30 or 2:30 in that afternoon, is 19 

that right? 20 

A. Correct. 21 

Q. And looking at that last page there, ‘victim and girlfriend left residence together, 22 

returning approximately an hour and a half later’, is that right? 23 

A. Correct. 24 

Q. Which would put us at 4:00, right? 25 
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A. Correct. 1 

Q. And they came back and the girlfriend stayed a couple of hours before leaving at 2 

approximately 21:30, which would be 9:30. 3 

A. 9:30. 4 

Q. And again these were notes you took, you call it the morning, but basically it was at 5 

lunch time, the morning of the – or the day of the death of this young man, right? 6 

A. Correct. 7 

Q. At no point – well let’s just go through the rest of the note.  Catherine said, ‘the 8 

victim did prepare to go to bed on the living room couch, she woke up’ Christine woke up at 9 

nine, which I assume is the next morning, right? 10 

A. Yes.  11 

Q. ‘Victim on couch, snoring loudly, Christine and Wade left, went to Save More’.  She 12 

talked about buying groceries, is that your understanding?  13 

A. Yes.  14 

Q. Got back approximately 10:30, right? 15 

A. Correct. 16 

Q. When she got back he was still asleep, snoring, and still alive at that time, correct?  17 

That is your understanding.  18 

A. That is my understanding, correct.  19 

Q. She says then, Nathan then told Christian to wake the victim up.  Nathan being her 20 

son, Nate, Fruit, that we talked about, right?  21 

A. Right. 22 

Q. Christian being his son? 23 

A. Correct. 24 

Q. Wake the victim up – and at that time it was discovered he was deceased, right? 25 
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A. Yes.  1 

Q. And again when you interviewed her, did you feel like she was giving you all the 2 

relevant information.  And you were talking to her about what she knew that prior day, into 3 

that morning leading up to his death, which would have occurred just within an hour or two 4 

when you set down with her and got this information, right? 5 

A. Right. 6 

Q. Now yesterday when she was here, she testified that Stephanie and Jonathan left at 7 

least two times from her residence, right?  8 

A. That is what she testified to.  9 

Q. And that they were gone about an hour and a half, right?  10 

A. Correct.  11 

Q. They came back, but they left together again and were gone for a much more 12 

extended period of time, is that correct? 13 

A. That is what she testified to. 14 

Q. And actually they didn’t get back to kind of late.  They got back, he stayed, people 15 

were outside and then she left.  I think that is what she said, right? 16 

A. That sounds correct as to what she testified to.  17 

Q. So when you talked to her the day of the death, she made no mention of this second 18 

exit from the home, or being gone for a substantial period of time?  19 

A. No, she did not.  20 

Q. And when you talked to her the day of the death, she made no mention about other 21 

people being there, did she?  22 

A. No, she did not.  23 
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Q. Had you ever heard of the fact that Mr. Silver, and CR – I think Henson, were at that 1 

residence the day before Jonathan died.  Had you ever heard that before you heard it 2 

yesterday?  3 

A. No, I had not.  4 

Q. You have been in this case since March of 2011. 5 

A. Correct. 6 

Q. Three years, and this witness that the State has presented that was present in the 7 

home the day before he died, and the day of his death, to your knowledge that was the first 8 

time you have ever heard that?  9 

A. Correct. 10 

Q. You heard her testify, and you heard Stephanie testify that CR I someone from 11 

whom Jonathan had bought drugs before, or had gotten drugs before, correct?  12 

  MR. HOLMES:  Objection, not the testimony. 13 

  THE COURT:  Sustained.   14 

Q. Did Stephanie not testify that Jonathan had gotten drugs from CR before? 15 

A. I believe her testimony was – 16 

  THE COURT:   Sustained on that, whatever she testified to she testified to, 17 

his memory about what she testified to is sustained.  I don’t see how that is relevant.  18 

Q. You heard her talk about CR yesterday, correct? 19 

A. Correct. 20 

Q. And at no point prior to this date have you, as a result of your investigation, as a 21 

result of that information not being provided, you never looked into anything about whether 22 

there was any type of delivery for March 5th between a CR and Jonathan Whitson have you? 23 

A. No.  24 
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Q. Were you aware that even when Ms. Angel came and talked to Mr. Holmes back on 1 

November 26 of last year that she disclosed that information to Mr. Holmes some four 2 

months ago, some four or five months ago?  3 

A. No.  4 

Q. So even though she told Mr. Holmes, as she indicated yesterday, that Bryan Silvers, 5 

CR, had come to the house.  You still didn’t know about that since November of 2013, did 6 

you?  7 

A. Correct.   8 

Q. Were you told at any point during the period of time you were there by Christine, 9 

that Jonathan and Stephanie went to Nate’s house for a period of time on March 5th? 10 

A. Told by Christine, or told in general? 11 

Q. Told in general while you were there receiving the information.  You said the 12 

majority of which was from Christine.  Were you ever advised that day that there had been a 13 

period of time that Stephanie and Jonathan went to Nate’s house?  14 

A. Not on that date. 15 

Q. When were you told about that?  16 

A. That was – I was told that during the interview with Nathan Angel at a later date.  17 

Q. When you got to the home and talking with Ms. Angel and or others, were you able 18 

to – or were you advised the approximate time of the death being as early as 10:30, 10:40 19 

that morning?  20 

A. Advised by who? 21 

Q. Were you advised at any point while you were there by those that you interviewed, 22 

that the death of Jonathan Whitson occurred as early as 10:40 that morning?  23 

A. On that morning my initial notes reflect that when Mr. and Mrs. Angel returned 24 

home at approximately 10:30 that Jonathan was still asleep on the couch snoring.  25 
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Q. Right, and then it says the next sentence, ‘Nathan then told Christian to wake him 1 

up’, right? 2 

A. Yes. 3 

Q. So they were home at 10:30, and the next entry is, ‘wake him up’, right? 4 

A. Correct. 5 

Q. Somewhere within about that time, right, the way you understood it? 6 

A. It doesn’t specify if there was a gap in time.  I just reflects that they returned at 7 

approximately 10:30 and that he was still asleep snoring, doesn’t – there is no reflection 8 

whether there was a gap in time between, you know, if there was an immediate direction to 9 

wake him up, or if there was, you know, a gap.  10 

Q. There is no mention at all in Christine’s statement that day that once she and Wade 11 

got home that there was any preparation of breakfast, or any kind of time period taken to do 12 

that and the family to eat, was there?  13 

A. There is no reflection in the notes.  14 

Q. And you took notes as detailed as you could obviously with the death involved.  You 15 

took details of the statements that were made by Christine and others as those actually 16 

related to you, right? 17 

A. As the best I could.  18 

Q. It certainly would be relevant to try to determine the time of death of this individual. 19 

A. Absolutely. 20 

Q. Are you aware that the death certificate for Mr. Whitson indicates that he died at 21 

11:00 a.m.?  Were you aware of that?  22 

A. I don’t know that I was aware of what time it reflected, no. 23 
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Q. (Approaches witness)  Mr. Higgins, I will show you what I have marked as 1 

Defendant’s 2 and I will show you then Defendant’s 1.  Do you recognize that as a death 2 

certificate?  3 

  THE COURT:   What have you marked it as? 4 

  MR. HOCKADAY:   Defendant’s 2.  5 

A. What was your question? 6 

Q. Do you recognize that as a death certificate for Jonathan Whitson, does it appear to 7 

be such a document?  8 

A. It does appear to be.  9 

Q. Does it indicate on the right side halfway down a time of death for Mr. Whitson on 10 

March 6th of 2011? 11 

A. It does.  12 

Q. What time does it say? 13 

A. 11:00 a.m. 14 

Q. It doesn’t say 11:33 or 11:30, it says 11 even, right? 15 

A. Correct.  16 

Q. You don’t have any information that you received when you were at that crime 17 

scene, investigating this matter to indicate that the death would have occurred anytime after 18 

11:00 a.m., would you? 19 

A. No. 20 

Q. And in fact, nothing was ever mentioned to you about any kind of family breakfast at 21 

all once Wade and Christine got back, nothing was ever mentioned to you, was it?  22 

A. My notes do not reflect that, no.  23 

Q. Now, if the death occurred at 11:00 as the death certificate says, that would be at 24 

least 33 minutes from the time was made to EMS, is that correct? 25 
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A. Correct.  1 

Q. Because you reviewed those records and you are aware that the call was not made 2 

until at least 11:33, right?  3 

A. Correct. 4 

Q. And, at some point during the investigation is it not true that you and/or Mr. Farmer 5 

were contacted by family members of the deceased expressing any concern about the body 6 

having been moved.  Is that not true? 7 

A. Say that again.  8 

Q. At any point during your investigation did any family members of the deceased 9 

contact you about the body having been moved? 10 

A. I was not contacted myself.  11 

Q. Are you aware that Mr. Farmer was contacted about it? 12 

A. I do recall that someone with the Sheriff’s Office had been given that information, 13 

correct, I had heard that.  14 

Q. Were you aware that it came from – were you aware of a James Whitson, sister to – 15 

or brother to the deceased mother having contacted the Sheriff’s Department about that?  16 

A. That sounds accurate.  17 

  MR. HOCKADAY:  May I approach and look at the exhibits Your Honor.  18 

  THE COURT:  Yes sir. 19 

Q. (Approaches witness)  What time do you think you took the photographs?  You got 20 

there at 11:40. 21 

A. I would say those photographs were taken at approximately 12:00.  22 

Q. So within the first 30 minutes or so that you were there?  23 

A. I would think so. 24 

Q. You took all of them at that one time?  25 
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A. Yes.  1 

Q. Including the photographs of the jacket with the syringes?  2 

A. Those would have been taken separately at a later – a little later.  3 

Q. How long were you there all together, if you can recall? 4 

A. The funeral home arrived at 1:18 p.m. 5 

Q. You were still there?  6 

A. I was still there on the scene until after the body was loaded and removed.  So I was 7 

probably there give or take until, I would say 2:00 p.m. 8 

Q. Is this the condition in which you found the deceased when you got there?  9 

A. Yes.  10 

Q. So even though these photographs were taken maybe within 30 minutes later, they – 11 

he is in the same position he was when you got there?  12 

A. Yes sir. 13 

Q. Now you understand from the testimony that he had been snoring and did you also 14 

receive information – or did you hear – did you also receive information whether it be 15 

previously or throughout the hearing of this case that some effort was made to try to stop 16 

Jonathan from snoring?  Was he ever moved, shaken? 17 

A. There was testimony that Nathan Angel shook him when he realized – 18 

Q. -when he realized that he was dead – 19 

A. -when he realized that he was dead. 20 

Q. Picked him up, right, or pulled him to him? 21 

A. Right.  I think the testimony was that Nathan shook him. 22 

Q. Did you also receive information that Wade Angel, Christine’s husband, during the 23 

night had come to Jonathan to try to shake him to wake him up because of how loudly he 24 

was snoring?  Do you recall? 25 
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A. I don’t, however I recall some talk about an interview I believe maybe it was the 1 

interview with Nathan Angel, that there was some talk about, the family was saying ‘oh 2 

listen at him snore he is, he was cutting them up, you know.  They were sort of joking 3 

thinking that he was just indeed asleep and snoring loud.  4 

Q. Now these pictures depict the deceased laying flat on his back, head in the middle of 5 

the pillow, comforter all the way up to his neck, right?  6 

A. Correct. 7 

Q. And that is the way he was left when you got there, and that is the way he obviously 8 

remained the entire time you were there until he was taken out of the home, right? 9 

A. Correct.  10 

Q. At any point did Doctor Hall come to the scene to look at Mr. Whitson while you 11 

were there?  12 

A. No. 13 

Q. And to your knowledge did Doctor Hall ever do that? 14 

A. No. 15 

Q. How did you become aware of the syringes in Mr. Whitson’s jacket? 16 

A. The body, after the body was removed I moved – the jacked was on the back of a 17 

chair near that couch.  And Christine Angel located the coat and made a comment that there 18 

was – she had located something in the pocket and I then received the coat and located these 19 

syringes.  20 

Q. And did you take those into your possession at that time?  21 

A. I did.  22 

Q. And did you make – at some point sent those to be analyzed? 23 

A. I did. 24 

Q. And were they analyzed? 25 
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A. They were.  1 

Q. And what was the result of the ounces?  2 

A. (Pause) 3 

Q. (Approaches witness)  Let me show you the examination results page that came from 4 

the lab.  And the purpose of sending these syringes was to determine if there was any 5 

controlled substances in the syringes, right?  6 

A. Correct.  7 

Q. Here is the page where the results were typed in.  I assume this was sent back to you, 8 

right?  9 

A. Yes, correct. 10 

Q. What are the results?   What was found?  11 

A. No controlled substances indicated. 12 

Q. So they were unable to make any determination at all if there was any controlled 13 

substances in the syringes, is that correct?  14 

A. That is what that would reflect.  15 

Q. So these syringes that were allegedly used on Stephanie Whitson and Jonathan 16 

Whitson after tat lab analyzed them when they came back nothing was found to indicate a 17 

controlled substance.  Is that true? 18 

A. In those particular syringes, correct.  19 

Q. Were there any other syringes? 20 

A. None that I located.  21 

Q. Your understanding is that based upon the evidence that has been presented that 22 

there were two syringes used, right?  23 

A. That is, yes there have been two syringes referred to. 24 

Q. When was the spoon analyzed? 25 
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A. There was not a spoon located.  1 

Q. You are now aware that a spoon was used in the bathroom of Christine Angel’s 2 

home to melt these morphine pills in and draw the liquid out of to inject both Stephanie and 3 

Jonathan, correct.  You are aware of that, right?  4 

A. Correct. 5 

Q. And you are aware a spoon was used in the bathroom, correct, of that house?  6 

A. Yes. 7 

Q. And that it was left under the sink, correct? 8 

A. Yes. 9 

Q. And at no point during your investigation – are you saying that the spoon was never 10 

even located? 11 

A. I was not made aware of a spoon until later after the initial scene with the interviews, 12 

so no the spoon was never mentioned nor located during the initial.  13 

Q. And it has never been found.  It has never been analyzed. 14 

A. Correct. 15 

Q. And there is no indication that there is a spoon that Ms. Whitson says was used to 16 

indicated, I think she said substantial, or certainly some, enough whenever for much more 17 

use, meaning at least six more shots of morphine, right?  18 

A. That was her testimony.  19 

Q. So that is nowhere to be found at all, is it? 20 

A. Correct.  21 

Q. So there is no analysis at this point of a spoon or a syringe that would indicate any 22 

controlled substance was used in any of those instruments, correct?  23 

A. Correct, the two instruments that were located and collected and analyzed.  24 

Q. You also talked with Floyd Ayers, right?  25 
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A. Correct. 1 

Q. And you talked to him I think on the 14th of March, right?  2 

A. Correct. 3 

Q. You were present when he testified, right? 4 

A. Yes.  5 

Q. Would you agree that he also, you were asked about Christine – you were asked 6 

about Christine and you agree that she testified differently than she talked to you the day 7 

after the – or the day of the death, right?  8 

A. There were some inconsistencies.  9 

Q. There were inconsistencies in her testimony, right? 10 

A. There were some things that she disclosed in testimony that she had not disclosed to 11 

me, correct.  12 

Q. And two of those in particular are a second leaving from the home, and other 13 

individuals that were at the home during the day of March 5th, right? 14 

A. Correct. 15 

Q. As to Floyd Ayers, you heard his testimony? 16 

A. I did. 17 

Q. He also testified inconsistently with the statement that he gave you on March 14, did 18 

he not?  19 

A. As far as the times he, you know, I believe he was a little confused just with the 20 

times.  As far as the testimony, I mean it was accurate as to his statement.  21 

Q. Well, he told you he got two calls, right? 22 

A. Correct. 23 

Q. He testified yesterday he only got one, right? 24 
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A. He initially testified that he received one call.  And then he testified that he had 1 

received the first call, he didn’t have enough service to make a conversation.  2 

Q. He told you that he had gotten to Jonathan around midnight, right? 3 

A. That is correct. 4 

Q. He called it the Green Dot. 5 

A. Yes. 6 

Q. He testified yesterday at one point that he had picked him up at 10:00 p.m., correct?  7 

A. That was his testimony.  8 

Q. And you also interviewed Ms. Brown, or at least were involved in that interview. 9 

A. I was present in the interview, correct. 10 

Q. Mr. Vines conducted the interview, you were present? 11 

A. Correct. 12 

Q. You would agree after hearing her testimony that we got two completely different 13 

stories, true? 14 

A. There were lots of inconsistencies.   15 

Q. On one occasion she said that John Pritchard told her he gave Jonathan some 16 

morphine pills, right? 17 

A. Correct.  18 

Q. She has also testified that inconsistent with that that she doesn’t know whether he did 19 

or not, right?  20 

A. I believe that is her testimony. 21 

Q. Or, if he did when he did, right? 22 

A. Correct. 23 

Q. She told you that John was concerned about Jonathan’s death and that he maybe had, 24 

or was afraid that he had given him medication that may have killed him, right?  25 
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A. Correct.  1 

Q. Yesterday she said that that was something she brought up, correct? 2 

A. That is what she testified to. 3 

Q. And yesterday when she testified she was put under oath, right? 4 

A. Correct. 5 

Q. She was not sworn in a courtroom when she was talking to you back in 2011 was 6 

she? 7 

A. No. 8 

Q. And she was subject to the penalty of perjury as the DA reminded her when she 9 

came in here and testified yesterday, is that not correct? 10 

A. Correct. 11 

Q. Where she could be charged and go to jail if she didn’t tell the truth in the 12 

courtroom, right? 13 

A. Correct. 14 

Q. You understand that to be a felony charge, perjury, is it not? 15 

A. Correct. 16 

Q. And when she testified yesterday that was completely inconsistent with what she told 17 

you back in September of 2011, was it not? 18 

A. There was inconsistencies, correct.  19 

Q. So the three witnesses that you interviewed in this case, Floyd Ayers, he has had 20 

inconsistencies at least as to the times, right? 21 

A. Correct. 22 

Q. Christine has had inconsistencies as to times, when people were leaving the 23 

residence, how many times they left and who all was there, correct? 24 

A. Correct. 25 
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Q. And Robbie Brown was basically all over the map, was she not? 1 

A. That would be fair to say.  2 

Q. You have not interviewed anybody that has given you information that they 3 

witnessed at any point a delivery of morphine from my client to Jonathan Whitson on the 4 

date of March 5th, 2011, have you? 5 

A. No one that has testified, no.  6 

Q. And you would not have been present at the Angel residence on any occasion during 7 

March 5th?  8 

A. No. 9 

Q. You would not have been privy to any discussion, if there even was one, between 10 

John Pritchard and Jonathan Whitson on that day, would you? 11 

A. No. 12 

Q. You were nowhere around on the date of March 5th, March 4th, or March 6th, until 13 

you got there at 12:00? 14 

A. Until I got there at 11:40. 15 

Q. And when you, at some point did you try to talk with John Pritchard about this? 16 

A. I did. 17 

Q. And did he – he did not make any statement, is that true? 18 

A. That is correct.  19 

Q. So at no point when you questioned him has he ever admitted to you of delivering 20 

any morphine pills to Jonathan Whitson on the date in question?  21 

A. Correct.  22 

Q. You have no documentation from the lab that there were any controlled substances 23 

even in Christine’s house, do you? 24 

A. Correct. 25 
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Q. Even though Ms. Whitson says that they would have been basically all over it, right?  1 

A. I don’t know that I would – 2 

Q. At least would have been in the bathroom. 3 

A. There could have been at one point in time, yes, a spoon in the bathroom. 4 

Q. Did you at any point search Ms. Whitson’s car? 5 

A. No. 6 

Q. I guess it is her father’s car, right? 7 

A. Correct. 8 

Q. So that was never done by you or Mr. Farmer? 9 

A. Correct. 10 

Q. Once you left the home on the 6th at 2:00, was that the last contact you had with 11 

anyone at the Angel residence? 12 

A. I had contact with some of the family afterwards, yes.  13 

Q. At that residence? 14 

A. Not at the residence, no.  15 

Q. At  no point did anyone from the family come forward and deliver this spoon or 16 

anything else that might have been relevant to this case to you? 17 

A. Correct. 18 

Q. And you have no way of knowing what might have occurred at that residence before 19 

even the call was made to 911, of your own personal knowledge, do you? 20 

A. No. 21 

Q Or anything that might have occurred between the time of Jonathan’s death and the 22 

time that call was made of your own personal knowledge, do you? 23 

A. No. 24 

Q. The only thing you know is what you observed when you got there at 11:40? 25 
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A. Correct. 1 

Q. When you talked to Doctor Hall what did you – when you talked with Doctor Hall 2 

do you remember what day that was? 3 

A. It was on the 6th of March.  4 

Q. What was the nature of that discussion? 5 

A. When I notified him that I was on the scene of a death involving a 29 year old white 6 

male, and gave him a brief summary of the state in which the body was found and the 7 

condition surrounding, you know, the call for service.  And got permission for the body to 8 

be moved. 9 

Q. At some point I assume that you either pulled off – or the comforter that was on 10 

Jonathan was pulled off before the body was removed, right?  11 

A. I know the comforter was transported with the body. 12 

Q. Did it stay on him the whole time?  13 

A. At some point in time, at some point in time I am sure it was removed, because I 14 

believe my notes reflect that there was, that I had observed that there were no obvious signs 15 

of trauma to the body.  So I am sure that at some point in time I would have removed the 16 

comforter as with any death, and just to make sure there was no obvious signs of trauma.  17 

That would be from standard procedures.  18 

Q. So you believe that you at some point inspected the body as he was laying there on 19 

the couch? 20 

A. Correct. 21 

Q. You viewed the body to see if you saw any – 22 

A. Just to make sure, correct, there is no obvious – there again that would be standard 23 

procedure with any, with any death, just to make sure there was nothing obvious.  24 

Q. You didn’t take any photographs of his arms though, did you? 25 
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A. If there are not photographs there, no I did not. 1 

Q. Each picture we have seen has got him covered up. 2 

A. Correct. 3 

Q. So, I am assuming since there are no photographs presented without a comforter on, 4 

no photographs would have been taken with the comforter off of him, would there?  5 

A. Correct. 6 

Q. So there is no photograph as of – that you have as of March 6th that would indicate 7 

the condition of either of his arms? 8 

A. Correct. 9 

Q. Do you remember what he had on?  10 

A. Blue jeans, wearing socks, cowboy boots that were in the floor, the head of the couch 11 

where his head was at the end of the couch, and a tee shirt, possibly a black tee shirt, I can’t 12 

remember.  13 

Q. So you are not sure.  14 

A. Correct. 15 

Q. Had he soiled his clothes? 16 

A. Excuse me? 17 

Q. Had he soiled his clothes? 18 

A. I don’t recall that he had.  19 

Q. You don’t know whether he had or not? 20 

A. Correct. 21 

Q. During the time you were there though, would it be your testimony that nothing 22 

would have alerted you to the fact that there was some indication that he had soiled his 23 

clothes? 24 

A. I don’t recall. 25 
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Q. You don’t remember a smell, you don’t remember seeing any? 1 

A. I don’t recall. 2 

Q. And you wouldn’t know whether or not his clothes had been changed before you got 3 

to him, would you?  4 

A. I would have no knowledge of that.  5 

Q. You certainly weren’t made aware of any clothes that perhaps had been changed out 6 

of, right? 7 

A. Correct.  8 

Q. But you weren’t made aware of that spoon anywhere? 9 

A. Correct.  10 

Q. While you were there, were you ever made aware of the fact that Jonathan had been 11 

drinking? 12 

A. No. 13 

Q. All of the people that you interviewed made absolutely no mention of that, is that 14 

true? 15 

A. That is true. 16 

Q. Whether that be Christine, right? 17 

A. Correct. 18 

Q. Stephanie, right? 19 

A. Correct. 20 

Q. Nathan, right? 21 

A. Correct. 22 

Q. And certainly Mr. Floyd Ayers who picked him up, right? 23 

A. Correct. 24 
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Q. Now, your information is that Mr. Whitson got out of jail in Buncombe County at 1 

7:30, right? 2 

A. He was released from Madison County at 6:30 on the 4th. 3 

Q. On Friday? 4 

A. Correct.  And my understanding was that he was transported to Buncombe County 5 

from Madison County to be served on an outstanding criminal process.  6 

Q. Do you know what time he got there or what time he left? 7 

A. (Pause) I am looking.   I have some documentation.  This shows the document from 8 

Buncombe County reflects dates of incarceration 3/4/11 through 3/4/11, it doesn’t specify 9 

the times, just the dates.  10 

Q. Does it not indicate on there that he got out at 7:30? 11 

A. Let me look here, I have some more documentation.  Okay, it looks like 7:40 12 

released to self on 3/4/11. 13 

Q. He got out at 7:40. 14 

A. Correct. 15 

Q. Which would, based on Mr. Ayers direct testimony that would be about 4 hours and 16 

20 minutes until Mr. Ayers picked him up at the gas station on the left at Exit 13, right? 17 

A. Correct. 18 

Q. You don’t have any information as to how Jonathan got from the Buncombe County 19 

detention center to the gas station on the left at Exit 13, do you?  20 

A. Other than what he had related to Mr. Ayers that he was walking, and the phone 21 

conversation that he had been released from jail and he was walking and needed him to pick 22 

him up.  23 

Q. And you don’t know who Jonathan may have come in contact with during those four 24 

hours prior to the time Mr. Ayers picked him up, right? 25 
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A. Right, there was no way to know. 1 

Q. No way to know any of that, is there.  And no way to know what he may or may not 2 

have been in possession of at the time Mr. Ayers picked him up and took him to Christine’s, 3 

correct? 4 

A. Correct. 5 

Q. But you do know that based on Mr. Ayers statement there are at least four 6 

unaccounted for hours? 7 

A. Correct. 8 

Q. And where is the jail in Buncombe County? 9 

A. In downtown Asheville. 10 

Q. So it is in downtown Asheville? 11 

A. Yes. 12 

Q. Which would be approximately how far from Exit 13? 13 

A. Probably fifteen miles. 14 

Q. Are you familiar with CR Hensley? 15 

A. Somewhat. 16 

Q. Does he have a drug history? 17 

A. He does. 18 

Q. Are you familiar with Bryan Silvers? 19 

A. Somewhat. 20 

Q. Do you know whether he has a drug history? 21 

A. I am not sure if he has any prior criminal charges for drug possessions, but I have 22 

knowledge that there has been allegations.  23 

  MR. HOCKADAY:  Those are my questions.  24 

REDIRECT EXAMINATION BY MR. HOLMES: 25 
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Q. Sir, you have notes on the notepad that Mr. Hockaday was referring to? 1 

A. Yes. 2 

Q. There was also an incident investigation report narrative that was prepared? 3 

A. Correct. 4 

Q. Was it you that prepared that?  5 

A. Yes.  6 

Q. Is that essentially a report then? 7 

A. Yes. 8 

Q. You are summarizing what you found?  9 

A. Yes.  10 

Q. And in that report – do you have that with you? 11 

A. I do. 12 

Q. In that report it states, does it not, that Angel, being Christine Angel stated that she 13 

then cooked on their return, Jonathan was still – 14 

A. I’m sorry – 15 

Q. Stated that she then cooked and that everyone but Jonathan ate, is that correct? 16 

A. Yes, that is correct. 17 

Q. So she had told you that at some point? 18 

A. Yes, she had. 19 

Q. Although it is not included in the note pad notes that you have? 20 

A. Right. 21 

Q. Now, with regards to the gentleman, James Whitson who allegedly called in and 22 

indicated that the body had been moved.  He was not present there Sunday morning, was he?  23 

A. No sir. 24 
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Q. And there was no other evidence that you observed that day to support the idea his 1 

body had been moved, is that correct? 2 

A. Correct.  3 

Q. And with regard to Ms. Whitson’s car being searched, was Ms. Whitson there? 4 

A. No. 5 

Q. Was her car there? 6 

A. No. 7 

Q. With regard to the lab, and the syringes that were sent off to the lab, do you know 8 

whether or not those are the exact syringes that were being used the day before? 9 

A. No. 10 

Q. And the lab report that Mr. Hockaday showed you did state residue amount, correct? 11 

A. That is correct. 12 

Q. Although it was unable to identify what that residue was.  13 

A. It states two syringes were individually analyzed and each was found to contain no 14 

control substance indicated residue amount. 15 

Q. And with regards to the spoon that we have heard testimony was left under the 16 

bathroom sink.  You don’t know if it was still there the morning of do you? 17 

A. Correct.  I was not made aware of that until later.  18 

Q. You don’t know if that residue or whatever, you don’t know if that amount that was 19 

in the spoon that was left was used, thrown away, you don’t know if it was still in there.  20 

You don’t know anything about it? 21 

A. Correct. 22 

  MR. HOLMES:  Those are my questions Your Honor.  23 

RE CROSS EXAMINATION BY MR. HOCKADAY.  24 

416



210 
 
Q. Do you know when you did your investigative summary? I assume you took the 1 

notes while you were at the house?  2 

A. Correct. 3 

Q. You were sitting down, looking at her, talking to her.  When did you do your 4 

summary if you remember?  5 

A. More than likely I would have completed it later that same evening would be 6 

standard, the ideal.  7 

Q. That would be ideal, but you are not sure if it was that same day or at a later time? 8 

A. Right, but that would have been – especially in a death case because it is standard 9 

procedure to provide the medical examiner with a copy of that report as soon as possible.  10 

Q. And again, whether or not the body was moved, you don’t know either way, do you? 11 

A. Are you talking about prior to my arrival? 12 

Q. Yes, you don’t know whether it was or not? 13 

A. I have no reason to believe that it was, but I mean I don’t – 14 

Q. But you had no knowledge to say that it was not moved? 15 

A. Correct. 16 

Q. And the syringes that were sent, those are the only two that you found there, right? 17 

A. Correct. 18 

Q. And they were in the deceased pocket, right? 19 

A. Coat pocket, correct. 20 

Q. The coat belonged to Jonathan Whitson? 21 

A. Correct. 22 

Q. You didn’t find any more in the bathroom or anywhere else in the house did you? 23 

A. No. 24 

Q. And you were never alerted to any other syringes? 25 
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A. Right. 1 

Q. You heard that testimony from Stephanie yesterday that two were used, right? 2 

A. Correct. 3 

Q. And she was the one that was using with him admittedly on the 5th, and you were 4 

aware of that pretty quick after this investigation started, right?  5 

A. Correct. 6 

Q. But again at no point did you ever look in her car? 7 

A. Correct. 8 

Q. And again, the residue amount still didn’t identify what if any controlled substance 9 

was in those syringes, if there even was one, right? 10 

A. Correct. 11 

Q. And the spoon that wasn’t found you don’t know whether there was a spoon, right? 12 

A. There would have had to have been some kind of device in order to melt down. 13 

Q. But you don’t know if – you are only relying on what she said I mean you don’t of 14 

your own independent knowledge if there was even a spoon used, right? 15 

A. Correct. 16 

Q. You didn’t find one there, right? 17 

A. Right. 18 

Q. And you don’t know if there was some substance left in there.   You don’t know if 19 

anybody used it, threw it away, injected it or not, do you? 20 

A. Correct. 21 

Q. And you certainly don’t know whether Jonathan Whitson used any of that, do you? 22 

A. No, I don’t have any first hand knowledge. 23 

Q. Now when you have got to the scene you called Tom Farmer, right? 24 

A. Yes.  25 
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Q. As you indicated previously he kept notes about his involvement in the case, right? 1 

A. He did. 2 

Q. And you would have been relaying to him information as you were getting it from 3 

the family, right? 4 

A. Sure. 5 

  THE COURT:  Mr. Hockaday, before you do that it is time for us to take our 6 

morning break.  Members of the jury we are going to take a fifteen minute morning break.  7 

And remember what I have told you repeatedly, keep an open mind, leave your notes in your 8 

chair.  Don’t talk about the case among each other yet.  Obviously don’t allow anybody 9 

related to this case or anyone else to talk to you about the case.  Be back here in fifteen 10 

minutes. 11 

(ALL JURORS LEAVE THE COURTROOM AT APPROXIMATELY 10:50 A.M. 12 

COURT WAS IN RECESS FOR APPROXIMATELY 15 MINUTES FOR THE 13 

MORNING RECESS)  14 

(COURT RECONVENED AT 11:05 A.M. – ALL PARTIES ARE PRESENT     - ALL 15 

JURORS ARE IN THE COURTROOM) 16 

  THE COURT:  Mr. Hockaday, you may continue. 17 

  MR. HOCKADAY:   I don’t have any further questions.  18 

  THE COURT:  Mr. Holmes, call your next witness please.  19 

  MR. HOCKADAY:  Call Randall Shufford. 20 

RANDALL SHUFFORD, being first duly sworn testified as follows during DIRECT 21 

EXAMINATION BY MR. HOLMES: 22 

Q. Good morning.  23 

A. Good morning. 24 

Q. State your name please? 25 
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A. Randall Shufford. 1 

Q. Where are you employed sir? 2 

A. I am employed by the Burnsville Police Department, I am also employed by the 3 

Yancey County Sheriff’s Office.  4 

Q. How long have you been employed there? 5 

A. I have been in law enforcement for 21 years.  6 

Q. And which department were you working for on Sunday March 6th.  I’m sorry, which 7 

department were you working for when you – have you ever seen Mr. Pritchard before? 8 

A. Yes, I have.  9 

Q. What department were you working in your capacity as an officer when you saw Mr. 10 

Pritchard? 11 

A. I was working as a lieutenant detective for the Burnsville Police Department.  12 

Q. Can you please describe what happened, or the events surrounding how it is that you 13 

saw Mr. Pritchard in the course of your employment? 14 

  MR. HOCKADAY:  Objection.  15 

  THE COURT:   Do you wish to be heard outside the presence of the jury? 16 

  MR. HOCKADAY:  YES SIR. 17 

  THE COURT:   Members of the jury, I am going to have to excuse you from 18 

the courtroom one more time.  There are matters that we need to hear, legal matters. Again 19 

please don’t discuss the case among yourselves, keep an open mind, leave your notes there 20 

in your chair.  21 

(AT APPROXIMATELY 11:06 A.M. THE JURY WAS EXCUSED FROM THE 22 

COURTROOM) 23 

(THE FOLLOWING IS OUT OF THE PRESENCE OF THE JURY) 24 

  THE COURT:  I suppose your objection is based on 404-B.   25 

420



214 
 
  MR. HOCKADAY:  YES SIR. 1 

  THE COURT:  Would it be to ask testimony as to the facts and 2 

circumstances of prior activities.  So Mr. Holmes, why don’t you go ahead and lay this out 3 

for us.  4 

Q. (By Mr. Holmes)  Again I guess the question would be sir please describe what it is 5 

that happened to cause you to see Mr. Pritchard here in the course of your employment?  6 

A. On January 26, 2010 myself and the chief of police Bryan Buchanan conducted what 7 

we call a law enforcement committee a controlled buy in which we used a confidential 8 

informant and made a controlled drug buy from the defendant of two 15 milligram morphine 9 

pills and four oxycodone pills.  10 

Q. And how was the buy arranged, or set up? 11 

A. The confidential informant made a phone call to Mr. Pritchard who stated at the time 12 

of this phone call that he was in Asheville, but he did have some pills to sell to give him a 13 

little bit of time to return back to Burnsville and give him a call back at somewhere around 14 

4:30.  That afternoon placed another phone call to Mr. Pritchard, and he stated that yes he 15 

had some morphine to sell and some oxycodone to sell.  Stated to me in Fred’s parking lot 16 

here in Burnsville that he would sell those pills.  17 

Q. Okay, and so is that where the meeting occurred? 18 

A. Yes, it is. 19 

Q. And how did Mr. Pritchard arrive? 20 

A. He arrived in a 2005 grey ford truck with a tool box on the back.  It was an extended 21 

cab pickup and had a handicapped placket.  He parked in front of Fred’s near the shopping 22 

cart return area.  He got out of his vehicle and got into the vehicle with the informant.  23 

Q. You said it was a Ford, is that right? 24 

A. Yeah, a 2005 Ford Ranger pickup. 25 
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Q. What happened after the meeting? 1 

A. Mr. Pritchard got out of his vehicle, got in the vehicle with the CI.  Myself and the 2 

chief of police, and I can’t tell you which one of us made which photograph, but we made 3 

some photographs of the transaction the best we could from our observation point.  They 4 

were only there for a short period of time.  Mr. Pritchard drives off and the chief of police 5 

and myself follow our CI right to the Town Hall where she turns over the pills that she had 6 

just purchased. 7 

Q. And were charges taken out as a result of this? 8 

A. Yes. 9 

Q. And what were those charges?  10 

A. He was charged with maintaining a vehicle to sell controlled substance.  He was 11 

charged with possession with intent to manufacture, sell or deliver two counts because there 12 

were two separate pills.  He was charged with sell and deliver of each pill. 13 

Q. Was Mr. Pritchard convicted of any of those? 14 

A. As I recall he plead guilty. 15 

Q. Do you know what he plead guilty to?  16 

A. I think he plead guilty to two counts of possession with intent to manufacture, sell 17 

and deliver, sell of Schedule II and maintaining a vehicle, as I recall. 18 

  THE COURT:  What was the last part? 19 

A. Maintaining a vehicle for sale.  20 

Q. So, sale, possession with intent.  21 

A. He pled as charged. 22 

Q. Well there was a second sale, is that correct that he was charged with? 23 

A. There were two separate types of pills, he was charged with sale and delivery of the 24 

morphine, and sale and delivery of the oxycodone. 25 
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Q. One of the sale and delivery was dismissed. 1 

A. Yeah, one ended up being dismissed. 2 

Q. Did he plead to the sale that involved morphine? 3 

A. I can’t answer that question I don’t know. 4 

Q. If you had the file number with the charge, would you be able to determine that?  5 

A. Yeah, there is a copy of the warrant.  6 

Q. 10 CR 50161, what was the sale alleged in that.  7 

A. As I have it 10 CR 050162 is the sale.  8 

Q. I am sorry, I was reading the wrong line, that is correct. 9 

A. The first charge on that, on the file number is morphine, and the second charge is 10 

oxycodone.  11 

Q. Okay. 12 

A. And they are both a Schedule II controlled substance in the State of North Carolina.  13 

Q. That answers my question.  14 

  THE COURT:  Which one was dismissed and which one was guilty? 15 

  MR. HOLMES:   He plead in Count 1 of 50162, which is the morphine 16 

charge.  17 

  THE COURT:  Oxycodoen? 18 

  MR. HOLMES:  No it was morphine. 19 

A. Count 1 would have been morphine and Count 2 would have been oxycodone. 20 

MR. HOLMES:  That is all I have. 21 

THE COURT:  Mr. Hockaday.  22 

CROSS EXAMINATION BY MR. HOCKADAY: 23 

Q. Mr. Shufford on this particular occasion it is your testimony that this was a – it is 24 

your testimony this was a sale or transaction that was set up ahead of time, right? 25 
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A. That is correct. 1 

Q. That it occurred by a meeting of two vehicles at a parking lot at a public parking lot 2 

in Burnsville, right? 3 

A. Correct. 4 

Q. That actually on this occasion Mr. Pritchard did not meet and pick up your 5 

confidential informant, Ms. Walter, but in fact had met her somewhere where you and the 6 

other officer observed? 7 

A. That is correct. 8 

Q. So on no occasion did he go pick her up at her home, correct? 9 

A. That is correct. 10 

Q. Did not ride around with her in any way, shape or form, is that right? 11 

A. That is correct.  12 

Q. Your testimony that he pulled up beside her, got out of his vehicle, got in her vehicle, 13 

and then he got back into his.  That is what you are saying that you observed, correct? 14 

A. That is correct.  15 

Q. And you are saying he came in and accepted responsibility for that by entering a 16 

plea, right? 17 

A. That is correct.  18 

Q. You at no point were privy to any conversations – or you didn’t have any 19 

conversations with Mr. Pritchard on that particular day, did you?  20 

A. I didn’t talk to Mr. Pritchard at all on that date.  The first time I actually spoke to Mr. 21 

Pritchard was probably was early March, March 3rd when I arrested him.  22 

Q. March 3rd of 2010.  And you are saying that this transaction occurred January of 23 

2010? 24 

A. Yes, January 26. 25 
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Q. And this would be the one transaction that involved him being charged and taken to 1 

court and having entered a plea, correct? 2 

A. That is correct.  3 

Q. And you are telling me that the substances that were involved one of which was 4 

morphine, was a 15 milligram, two 15 milligram pills, correct? 5 

A. That is correct.  6 

Q. Not 30 milligram pills, correct? 7 

A. Correct.  8 

  MR. HOCKADAY:  Those are my questions for this limited purpose Your 9 

Honor.  10 

  MR. HOLMES:  No further questions.  I guess I have one other question.  11 

Q. How many morphine pills were there?  12 

A. There were two morphine. 13 

  MR. HOLMES:  Nothing further.  14 

  THE COURT:  Anything else 15 

  MR. HOLMES:  Your Honor, I know the Court has to look at temporal 16 

proximity, I think that speaks for itself.  I am not going to belabor that.  With respect to the 17 

other thing the Court needs to look at which is similarity in the events.  We have a delivery 18 

you have a delivery, you have the defendant communicating with the person who is to 19 

receive the morphine, communicated by cell phone.  You have in this case and the prior case 20 

a prearranged meeting which is what happens in both of those.  You have the same drug, the 21 

fact that it is 15 milligrams, and 30 milligrams I think is kind of a red herring.  The point is it 22 

is the same drug.  And he was in possession of it then, and he was in possession of it this 23 

time.  24 
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  Even if that is in dispute, the fact is he had a prescription for it at this time, that is 1 

undisputed.  So he has had possession of it, whether or not he has delivered I guess is at 2 

issue, but whether or not he is in actual possession is not.  So it is the same drug, and in 3 

terms of amounts of the drug, you have got a similarity there.  You have got – we have heard 4 

testimony that they were either ten pills or eight pills.  In this prior case you have two.  He 5 

said that either are relatively small amounts.  We are not talking about trafficking level 6 

amounts, or bottles or bags of pills both amounts can be described accurately as a handful.   7 

So I think there is substantial similarity between the offense and I would also say that 8 

the case – Your Honor may have mentioned Wilkerson, 148 nc ap 328, has language in it to 9 

the effect that again that is a traffic.  In a second degree murder case, motor vehicle, second 10 

degree murder case.  The language they use is, ‘our courts have recognized having ---11 

exception, quote unquote, that allows an admission prior traffic convictions.  In this case we 12 

have drug related second degree murder charge, and we aren’t introducing drug related prior 13 

convictions to prove the issue of malice.  So it would seem to be the same.  14 

I guess just to be clear, the other purpose for which the State is wanting to introduce 15 

it, under 404-B is not offered simply to prove malice alone, but also again to prove an 16 

element of the maintaining a vehicle crime. Which is he was using that vehicle over a period 17 

of time for the purposes of delivering controlled substances.  So there are multiple other 18 

reasons in which the State is seeking to introduce it.  19 

I think even if you said that we are talking about events that occurred in January of 20 

2010, and then we have evidence from Stephanie Whitson that she knew Mr. Pritchard 21 

beginning in the Fall of 2010, August, September 2010, that is when she had interactions 22 

with him and Jonathan the deceased where morphine was delivered or sold and when you 23 

put all this together, I think it is pretty clear that we are also establishing a common scheme 24 

or plan that has gone on here.  This is something that has occurred now on multiple days of 25 
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offense over a period of time, I guess that would be over a year long, approximately a year 1 

and a couple of months.  And that is all put together very clearly shows a common scheme 2 

or plan which is another basis for which the Court can allow 404-B evidence in. That is what 3 

he is doing, a common scheme or plan to engage in the sale of controlled substances, or 4 

deliver controlled substances.  5 

 THE COURT:  Mr. Hockaday. 6 

 MR. HOCKADAY:   Your Honor, there certainly not similar amounts.  I 7 

think the evidence is perhaps two versus the evidence in this case on one occasion it has 8 

been ten, and testimony from Ms. Brown there was eight, we have two here.   It is remote, 9 

we are talking more than a year apart.  There is no evidence in the case at hand of any 10 

exchange of money.  In the other case there was a buy, there is no similarity in the setup.  11 

My guy met Jonathan allegedly at Christine’s house.  They got in the vehicle in fifteen 12 

minutes.  Here it is a totally separate incident where this young lady never even got in the 13 

vehicle with my client.  There is no evidence that any transaction occurred in this vehicle, 14 

we contend in either case.  But certainly in the case that is being presented now, there is no 15 

evidence that anything occurred in the vehicle.  It is not even the same level of medication in 16 

the pills, and one is a public place and one is at allegedly a private home.  There are 17 

completely different circumstances. When you look at 404-B, a determination must be made 18 

whether the danger of the undue prejudice outweighs the probative value of the evidence in 19 

view of the unavailability of  -- and other factors.  20 

Your Honor we contend there is a danger of undue prejudice of my client by 21 

presentation of this evidence.  It certainly would outweigh any probative value, particularly 22 

when you look at how dissimilar these incidents are with remoteness of different alleged 23 

medications.  No evidence of a sale at all in the case at bar, versus this other evidence being 24 

presented.  And in no way is there even an allegation the vehicle was used in the same 25 
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manner.  We would object to it, we ask the Court to rule it be excluded.  We ask the Court 1 

rule that this evidence not be allowed, and not be presented in front of the jury.  2 

We contend even if you find or are inclined under 404-B and feel it does support any 3 

type of plan or scheme, we certainly the prejudicial value of it is so great that it should be 4 

excluded.  We do not – we are not conceding in any way that this is proof of any motive, 5 

preparation, plan, violation of those things for which the State is contending.   6 

 THE COURT:  We proved evidence that Officer Shufford that there was a 7 

cell phone used to arrange this transaction in 2010.  I am trying to recall the evidence of a 8 

cell phone being used in the present case that we have.  9 

 MR. HOLMES:  Your Honor, with respect to the cell phone, I think what we 10 

have is the confidential informant in this case calling the Defendant and then w have Mr. 11 

Whitson – well in this case Stephanie Whitson testified that the deceased called Mr. 12 

Pritchard, and she also testified in this prior, other prior occasions where he was getting 13 

morphine that Jonathan would arrange those by calling Mr. Pritchard.  So all of the 14 

evidence, and all of the circumstances we have would all be by purchasing using a cell 15 

phone to call the Defendant.  It would not be the Defendant using his cell phone.  They were 16 

all initiating by phone call and then making arrangements, making it happen.  17 

 MR. HOCKADAY:   On that particular issue Your Honor, I would ask the 18 

Court to look back at your notes as to whether Ms. Whitson testified about that phone call.  19 

Obviously if you look back at your notes, whichever way, that is an alleged phone call 20 

between the deceased who cannot testify, Ms. Whitson did not testify, in anyway I don’t 21 

believe that she was present when that call was made.     So there is nobody at the case at bar 22 

that has testified that they observed her, witnessed any type of call between my client and 23 

the deceased on March 5.  Vastly different from what Officer Shufford testified about as to 24 

being present when the CI is called. 25 
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 MR. HOLMES:  Your Honor, State V – first of all as to what Ms. Whitson 1 

said, I am correct, I know I am correct.  I recall specifically that she said that Jonathan was 2 

the one that called Mr. Pritchard, and she very clearly testified that on the other occasions 3 

that calls were made to Mr. Pritchard, and again that is what is happening here.  And in 4 

terms of that being a similarity, I would point that State V. Hargrave, 198 nc ap 579, and this 5 

is in the statutes.  I am reading from it, it says, past incidents of drug sales between the 6 

defendant and the same buyer, we don’t have the same buyer, in the charged crime.  7 

Sufficiently similar to the crime charged, because as in all occurrences the buyer called the 8 

defendant prior to the sale.  So they are finding there that the fact that you have got a buyer 9 

repeatedly calling to arrange a delivery or sale as being similar granted.  We don’t have the 10 

same person involved in the 2010 case as we do in the other prior incidents that happened.  11 

But the fact that he is waiting around to receive phone calls in all the cases is similar. 12 

 MR. HOCKADAY:   We would contend there is no evidence he is waiting 13 

around to receive phone calls.  They are dissimilar in that we have got an alleged – we have 14 

one phone call here and that is with a different individual.  We don’t have any evidence of 15 

the CI and my client of any type of repeated phone call or arrangement, or prior drug sales 16 

or deliveries in anyway.  So the evidence we are talking about is in no way similar to the 17 

evidence that has been presented in this case, on the case in chief.  18 

 THE COURT:   Anything else?  19 

 MR. HOCKADAY:  No Your Honor. 20 

 MR. HOLMES:  No Your Honor.  21 

 THE COURT:  I am going to make some findings of fact here.  Findings are 22 

as follows.  In this case the State has offered evidence of similar prior acts, and contends that 23 

the evidence is admissible under Rule 404-B of the Rules of Evidence.   24 
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The Court would find that the two dates of offense are within a year of each other.  1 

The date of offense sought to be introduced January 26, 2010.  The date of offense in the 2 

present case being March 5, 2011.  As to the 2010 offense, the Court finds that it involved 3 

the delivery and sale of two 15 milligram morphine pills, which is a relatively small amount.   4 

That the Defendant used a grey 2005 Ford Ranger to deliver the controlled 5 

substances.  That the delivery was made in a public place.  That the delivery was made after 6 

a cell phone call, or two cell phone calls.  That the defendant entered the confidential 7 

informant’s vehicle to consummate the transaction.  And that the transaction involved the 8 

exchange of money.  9 

The present case the alleged delivery consisted of either eight or ten morphine pills, 10 

which is a relatively small amount.  That the delivery involved the use of a grey 2005 Ford 11 

Ranger.  That the defendant met the alleged deliveree at his residence as opposed to a public 12 

place.  That transaction was consummated after the use of a cell phone.  That the transaction 13 

was consummated after the defendant picked up the deliveree and went on a ride with him.  14 

And that the transaction was not for money.  And that the defendant had a prescription for 15 

morphine that was delivered.   16 

I don’t recall if there was a prescription in the 2010 case.  Any information? 17 

 MR. HOLMES:  Our medical records only go back to March of 2010, Your 18 

Honor, so we don’t have medical records going back to that time. 19 

 THE COURT:  The Court would find that the purposes for which the State is 20 

offering the evidence to prove that the defendant has been over a long period of time for 21 

about a year maintaining a vehicle for the sale and delivery of controlled substances.  And 22 

that these activities constitute a common scheme or plan over the duration of about a year.   23 

Further, that the State is offering the evidence to show malice, which is an essential 24 

element of the charge of second degree murder.  25 
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Based upon the foregoing findings of fact; the Court will conclude that the 2010 1 

activities and circumstances are sufficiently similar for evidence of those activities to be 2 

admitted under 404-B.   3 

And further that the evidence related to his prior drug activities and conviction for 4 

those activities is admissible to show malice in a second degree murder case based on 5 

distribution of a controlled substance.        6 

Court will further find and conclude that under a Rule 403, admission of this 7 

evidence is not unfairly and prejudicial to the defendant.  And that the prejudice to him by 8 

admission of this evidence does not outweigh the probative value as to purposes seeking for. 9 

Based upon those findings of fact and conclusions of law;  It will be the Court’s 10 

order that the testimony of the State as to the activities and the conviction back in 2010 will 11 

be admitted in this case.  12 

Anything further you feel needs to be in that order? 13 

 MR. HOCKADAY:  If the Court will note our objection and exception.  14 

 THE COURT:  Objection is noted.  Let’s bring the jurors back in.  15 

(ALL JURORS ENTER THE COURTROOM AT APPROXIMATELY 11:45 A.M.) 16 

(CONTINUED WITH DIRECT EXAMINATION OF MR. RANDALL SHUFFORD BY 17 

MR. HOLMES) 18 

  THE COURT:  Mr. Holmes go ahead. 19 

Q. Sir, I don’t remember where we stopped when the jury left.  So, I will ask you again, 20 

where were you – who were you employed with when you saw the Defendant? 21 

A. I was employed with the Town of Burnsville Police Department.  22 

Q. In the course of your duties, did you have an occasion to see the Defendant, is that 23 

correct? 24 

A. Yes, on January 26, 2010. 25 
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Q. Please describe what occurred on that day? 1 

A. On this date the chief of police and myself conducted what we call a controlled drug 2 

buy where we used a confidential informant who made contact with Mr. Pritchard by cell 3 

phone and asked him if he would sell any drugs.  Mr. Pritchard agreed to sell drugs on this 4 

occasion, set up a meeting where the CI met Mr. Pritchard at Fred’s Department Store 5 

parking lot and sold the CI drugs on this occasion.  6 

Q. How did Mr. Pritchard arrive at Fred’s parking lot you just described?  7 

A. Mr. Pritchard was observed by myself as driving a 2005 Ford Ranger Pickup grey in 8 

color.  It had a tool box on the back and a handicapped placard hanging on the morrow.  9 

Q. Did you observe the sale take place? 10 

A. The chief of police and myself were in another vehicle, observed what took place.  11 

Observed Mr. Pritchard drive up again in his Ford Ranger Pickup. He got out of his vehicle, 12 

got in the passenger area of the vehicle that the CI was driving.  Prior to our CI going to this 13 

location, she was searched.  The vehicle she was driving was searched, so we were quite 14 

confident there was no other pills on the CI or in the vehicle.  After Mr. Pritchard exited the 15 

CI’s vehicle and returned back to his vehicle and drove off, we followed the CI back to the 16 

town hall where she turned over two 15 milligram morphine pills, and four oxycodone pills. 17 

Q. Were charges taken out as a result of this? 18 

A. Yes, they were. 19 

Q. What charges were those?  20 

A. Mr. Pritchard was charged with maintaining a vehicle to sell controlled substance.  21 

He was charged with possession with intent to manufacture, sale, and deliver two counts, 22 

because there were two separate types of pills.  He was charged with sale and deliver, again 23 

twice, because there were two separate kinds of pills. 24 

Q. Was he convicted of any of those charges?  25 
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A. He pled guilty in court. 1 

Q. Do you know what he pled guilty to? 2 

A. He pled guilty to maintaining a vehicle to sell controlled substance.  He pled guilty 3 

to both counts of possession with intent to manufacture, sell, and deliver a controlled 4 

substance.  And he pled guilty to one sale of controlled substance, the first count of 5 

morphine.  6 

  MR. HOLMES:  No further questions. 7 

  THE COURT:  Mr. Hockaday.  8 

CROSS EXAMINATION BY MR. HOCKADAY: 9 

Q. As a result of your investigation in this case once Mr. Pritchard was charged, you 10 

said that he came to court and he entered a plea of guilty, correct? 11 

A. That is correct. 12 

Q. He came in and accepted responsibility in that particular case? 13 

A. That is correct.  14 

Q. As to his involvement in it, right? 15 

A. That is correct. 16 

Q. And you are saying that the date of that offense was back in January of 2010, I 17 

believe is that right? 18 

A. It was January 26, 2010. 19 

Q. You have not had any involvement in the investigation of this particular case 20 

regarding Jonathan Whitson, have you? 21 

A. No, none at all. 22 

Q. So you don’t have any knowledge personally about the events that occurred in the 23 

home of Christine Angel on March 5, or 6 of 201l? 24 

A. That is correct. 25 
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Q. And you haven’t had any conversations as a result of an investigation with any of 1 

those individuals?  2 

A. I have not. 3 

Q. Do you know who CR Hensley is? 4 

A. I do know CR Hensley.  5 

Q. Is his full name Charles Robert?  6 

A. Yes. 7 

Q. Is he Thelma Massey’s son? 8 

A. I am not sure if he is a son or a nephew, but he was always with Thelma for the most 9 

part of his life. 10 

Q. How were you familiar with him? 11 

A. I have been involved in investigations where we have made controlled buys from CR 12 

Hensley as well. 13 

Q. And have you been involved and have you been a charging officer – were you a 14 

charging officer in 2011for felony charges involving his sale of controlled substances here in 15 

Yancey County during that year?  16 

A. I would have to look at the file, but as I remember probably in 2011 or 2012 yes.  17 

Q. And as a result of that investigation did he come in and plead guilty to felony sale? 18 

A. That sounds correct, again, without looking at the file I don’t know exactly.  19 

Q. (Approaches witness)  If I can show you a file, if you will look at it.  Are you one of 20 

the officers listed on that warrant? 21 

A. I am listed as a witness on this case, yes.  22 

Q. Is that 2011 case that involved Mr. Hensley?  Does it have a 2011 file number? 23 

A. Yes, it does, 2011 case.  24 

Q. Does it have a date of offense on it?  25 
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A. 6/29/2011. 1 

Q. Okay, and are these drug charges that Mr. Hensley was charged with in that same 2 

year?  3 

A. These were drug charges from trafficking in Opium, or heroin, sale and delivery of 4 

Schedule II controlled substance, Possession with Intent to Manufacture a controlled 5 

substance.  In this case the pills were Hydrocodone.  6 

Q. And the individual that was your confidential informant was Tammy Ayers, is that 7 

right? 8 

A. That is correct. 9 

Q. And is it your understanding that Mr. Hensley entered a plea of guilty to the sale and 10 

maintaining a vehicle? 11 

A. That looks correct. 12 

  MR. HOCKADAY:  Those will be my questions.  13 

  MR. HOLMES:  Nothing further Your Honor.  14 

  THE COURT:  You may step down. 15 

  MR HOLMES:  Call Xylian McBee. 16 

 XYLINA MCBEE, being first duly sworn testified as follows during DIRECT 17 

EXAMINATION BY MR. HOLMES: 18 

Q. State your name? 19 

A. Xylina McBee. 20 

Q. Where are you employed? 21 

  THE COURT:  What was your name? 22 

A. X-Y-L-I-N-A . 23 

Q. I’m sorry, say again where are you employed? 24 

A. VA  Hospital. 25 
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Q. How long have you been employed there?  1 

A. Been employed there since July of 2013. 2 

Q. What is your job there?  3 

A. I am a medical records administrator.  4 

Q. What are you duties?  5 

A. We maintain the privacy and security of the medical record.  6 

Q. Has that been your job the entire time you have been employed there? 7 

A. No.  I am originally a medical coder.  8 

Q. And then you began your current job. 9 

A. In December.  10 

Q. Do you have – let me ask you this.  How are document records stored? 11 

A. Electronically. 12 

Q. How are they retrieved? 13 

A. We can retrieve them on paper.  14 

Q. And is it a regular part of the day to day business of the VA, your job to maintain 15 

those records? 16 

A. That is correct. 17 

Q. And they are under your control and custody?  18 

A. They are.  19 

Q. And did you bring a copy of John Herbert Pritchard’s medical records?  20 

A. I did. 21 

  MR. HOLMES:  May I approach the witness. 22 

  THE COURT:  Yes.  23 

Q. (Approaches witness)  Did you place what is in this envelope into the envelope? 24 

A. I did not, one of my associates did.  25 
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Q. Okay.  Your Honor with the Court’s permission I am going to open this package.  1 

(Opens package)  Do you recognize these documents ma’am?  2 

A. Yes, I do. 3 

Q. What are these? 4 

A. That would be the complete medical record that we have on file. 5 

  MR. HOLMES:  Your Honor at this time I would move to introduce the 6 

records.  7 

  MR. HOCKADAY:  We are objecting to these. 8 

  MR. HOLMES:  I will place this sticker onto the package.   9 

  THE COURT: Do you wish to be heard as to your grounds for the objection?  10 

  MR. HOCKADAY:  Your Honor, the documentation I have the certification 11 

that goes with it is not the individual that is testifying as to these as true and accurate record, 12 

unless there is some other certification.  13 

  THE COURT:   So the authenticity is what you are objecting to? 14 

  MR. HOCKADAY:   Yes sir.  15 

  MR. HOLMES:  Your Honor, I don’t believe I have to have a certification to 16 

introduce the records.  17 

  THE COURT:  I think I agree with you.  The Court will admit the records. 18 

  MR. HOCKADAY:  If the Court will note our objection and exception.  19 

  THE COURT:  Yes sir. 20 

Q. (pause while attorney looks at records)  Ma’am, I am going to bring your attention to 21 

Page 22 of the documents you have provided, and previously provided documents, medical 22 

records that would be Page 1.  On that page – if I can have you please read what the local 23 

title is at the top there?  24 

A. Medical primary care telephone contact note.  25 
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Q. And the date of the note there?  1 

A. Date of this entry was March 3, 2011. 2 

Q. And under phone contact, would you read the highlighted portions there?  3 

A. Renew morphine LF 2-11. 4 

Q. Do you know what LF means? 5 

A. I am not aware, I will have to research that.  6 

Q. And 3, the date down here at the bottom, can you read that?  7 

A. 3/10, called in regarding above meds will forward to PCP, that is primary care 8 

physician.  9 

Q. Directing your attention to – this would be Page 24 and 25 of the documents that you 10 

provided, and would be Page 4 of document  - if you could read again the title there at the 11 

top. 12 

A. Outpatient notes.  13 

Q. The date. 14 

A. February 28, 2011. 15 

Q. What is this section down here labeled? 16 

A. Medication Active Combined.  17 

Q. And the line below that what does that read? 18 

A. Active Outpatient Medication.  19 

Q. Okay, and what does that medication there that is highlighted? 20 

A. That would be Morphine Sulfate 30 milligram. SR tab, take one tablet by mouth 21 

every eight hours for pain and it is active.  22 

Q. Those are all the questions I have.  23 

  THE COURT:  Cross.  24 

  MR. HOCKADAY:  Yes sir.  25 
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CROSS EXAMINATION BY MR. HOCKADAY: 1 

Q. Ma’am, you are simply here as the custodian of these records, right?  2 

A. That is correct.  3 

Q. You don’t know anything about this case at all, do you? 4 

A. That is correct. 5 

Q. You have not been involved in any of the investigation concerning this young man’s 6 

death on March 6, or any of the events from March 5th? 7 

A. No, sir. 8 

Q. And you have never had any kind of conversation with my client at all, have you?  9 

A. No sir. 10 

Q. You don’t know him at all, do you?  11 

A. No sir. 12 

Q. You have had not interaction with him at all at the VA have you? 13 

A. No sir. 14 

Q. And you didn’t start working there until 2013? 15 

A. That is correct.  16 

Q. And you weren’t even keeping the records in 2011? 17 

A. That is right. 18 

Q. You just know what his record has been, as he has been treated there? 19 

A. That is correct. 20 

Q. And basically you know that he has been prescribed medications, a number of them 21 

but in particular he had a prescription for morphine sulfate, 30 milligram SR TABS, right? 22 

A. That is right.   23 

Q. Do you know what SR means? 24 

A. I believe it is sustained release, meaning it is released over a period of time.  25 
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Q. I think you said when you read the rest of it, take one tablet by mouth every eight 1 

hours for pain?  2 

A. That is right.  3 

Q. So that is the medication that one would take, is that your understanding, that is the 4 

medication that one would take and it would provide a slow release to address the pain, and 5 

one certainly wouldn’t take a number of them at one time? 6 

A. I am not a medical professional.  7 

Q. That is your understanding of what a slow release tab is.   8 

A. I understand it as a layman.  9 

Q. And as time went on and released the effects of the medication to assist in the pain 10 

one would have, right? 11 

A. I would accept that.  12 

Q. The specific instructions for this medications were to take one by mouth every eight 13 

hours, right? 14 

A. Yes.  15 

Q. In no way was the use recommended to be take four at a time crush them, melt them, 16 

and inject them in ones arm, was there?  17 

A. No. 18 

  MR. HOCKADAY:  Those would be my questions.  19 

  MR. HOLMES:   Nothing further.  20 

  THE COURT:  You may step down.  Are you ready to call your next 21 

witness? 22 

  MR. HOLMES:  Yes sir, call Doctor Brent Hall. 23 

  THE COURT:  Brent or Brent? 24 

  MR. HOLMES:   Brent.  25 
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BRENT  DWAIN HALL, being first duly sworn testified as follows during DIRECT 1 

EXAMINATION BY MR. HOLMES: 2 

Q. Please state your name sir? 3 

A. Brent Dwain Hall. 4 

Q. Where do you work?  5 

A. I am employed by the Pathology Associates of Boone. 6 

Q. How long have you worked there?  7 

A. Since 1993. 8 

Q. What do you do there? 9 

A. I am a pathologist, forensic pathology, meaning that I look at tissue that is removed 10 

from a patient in the operating room, or a doctor’s office and attempt to render a diagnosis 11 

as to what pathological process has taken place in that tissue.  I also oversee the day to day 12 

running of the local labs at Watauga, Blowing Rock, Linville, Cannon Memorial Hospital in 13 

Linville, Blue Ridge in Spruce Pine and Clinic Care in Burnsville. 14 

Q. Are you a physician duly licensed to practice medicine in North Carolina?  15 

A. Yes sir. 16 

Q. When were you so licensed? 17 

A. 1988. 18 

Q. And can you briefly describe your educational background? 19 

A. I went to medical school at East Carolina, did my internship and residency at Duke.  20 

While at Duke I did a Fellowship in Humana Pathology, which is a study of ------ and I did a 21 

fellowship in Forensic Pathology at UNC Chapel Hill.  22 

Q. Is there a medical board in North Carolina? 23 

A. Yes sir. 24 

Q. Are you board certified? 25 
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A. I am board certified, yes sir. 1 

Q. Are all doctors board certified, what is the significance in that?  2 

A. Not all doctors are board certified, board certification requires taking and passing a 3 

test.  4 

Q. How long have you had that certification?  5 

A. Since ’93. 6 

Q. Have you ever testified in court before? 7 

A. Yes sir. 8 

Q. How many times, approximately?  9 

A. In excess of 50 times.  10 

Q. And were you tendered as an expert witness in those times you previously testified? 11 

A. Yes sir. 12 

Q. And what areas of expertise were you qualified as an expert in?  13 

 A. In the areas of pathology and forensic pathology.  14 

  MR. HOLMES:  Your Honor I would tender Doctor Hall as an expert at this 15 

time.  16 

  MR. HOCKADAY:  I would object, don’t wish to be heard.  17 

  THE COURT:   Members of the Jury I am going to excuse you while I deal 18 

with this objection.  I think we will have you come back at 1:30 let this be your lunch recess, 19 

come back at 1:30 rather than having you come back and then be recessed immediately.   20 

Before you do that I want to go back and instruct you that evidence has been 21 

received by the Court that the Defendant was involved with a criminal activity back in 22 

January of 2010, as you have heard testimony of that.  And I want to instruct you that this 23 

evidence was received solely for the purpose of showing evidence that the defendant was 24 

maintaining a vehicle for the sale and delivery of controlled substances.  That it was part of 25 
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a common scheme or plan and for the purposes of showing his state of mind and for no other 1 

purposes.  If you believe that evidence you may consider it, but only for the limited purpose 2 

for which it was received.   Anything further on that?   3 

MR. HOCKADAY:  No.  4 

MR. HOLMES:   No.  5 

THE COURT:  That was for state of mind.  For second degree murder  6 

one element that you will hear about this is malice.  And it was offered for the purpose of 7 

showing that state of mind.  Again, if you believe the evidence you are to consider it for 8 

those limited purposes only and for no other purpose.   9 

You will be excused for lunch.  Please remember, don’t talk to anybody else about 10 

this case.  Don’t do any internet research about this case.  Don’t goggle anybody or anything 11 

in this case.  Don’t allow anybody to talk to you about this case or talk about the case in 12 

your presence.  If somebody does talk to you about the case, you need to report that to the 13 

Court immediately.  Keep an open mind.  Leave your notepads there in our chair.  We will 14 

see you back here at 1:30.  15 

(ALL JURORS LEAVE THE COURTROOM AT APPROXIMATELY 12:15 P.M. FOR 16 

THE LUNCH RECESS) 17 

(THE FOLLOWING IS OUT OF THE PRESENCE OF THE JURY) 18 

  THE COURT:  Mr. Hockaday, do you want to ask questions of Doctor Hall? 19 

  MR. HOCKADAY:  Your Honor, I had indicated I objected to him being 20 

qualified as an expert, but I said I did not wish to be heard.  We are prepared for our cross 21 

examination of Mr. Hall at the appropriate time.  22 

  THE COURT:  I thought you indicated that you wanted to be heard on the 23 

objection. 24 

  MR. HOCKADAY:    I said I did not wish to be heard. 25 
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THE COURT:    Well I am sorry, as Judge Downs might have said, you need 1 

to speak up.  I apologize, at least you get to eat early today.  We will come back at 2 

1:30. 3 

(COURT  RECESSED FOR LUNCH AT APPROXIMATELY 12:15 P.M.) 4 

(COURT RECONVENED AT 1:30 P.M.  – ALL PARTIES  AND THE JURY ARE 5 

PRESENT  IN  THE  COURTROOM) 6 

  THE COURT:   Mr. Hall was tendered as an expert in the field of – 7 

  MR. HOLMES:  Forensic Pathology.  8 

  THE COURT:  Just to clarify, Mr. Hockaday do you have an objection to 9 

that?  10 

  MR. HOCKADAY:  We do for the record.  11 

  THE COURT:  The Court will note that and will receive Doctor Hall as an 12 

expert in the field of forensic pathology.  Please come around sir.  13 

(WITNESS – BRENT HALL RETURNED TO THE STAND TO CONTINUE WITH 14 

DIRECT EXAMINATION BY MR. HOLMES:) 15 

Q. Doctor Hall, were you contacted about the death of Jonathan Russell Whitson?  16 

A. Yes sir. 17 

Q. What is the procedure when you are contacted?  18 

A. I was called by Sergeant Bryan Higgins, on 3/6/11 at 12:30 and informed that he had 19 

a 29 year old male decedent.  20 

Q. At what point did you get to see the body of Jonathan Russell Whitson?   21 

A. I saw the body the next morning at 11:30. 22 

Q. Is that when you performed the autopsy?  23 

A. Yes sir. 24 

Q. And will you briefly describe what an autopsy is?  25 
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A. Yes sir, an autopsy is a complete examination of the body.  We start with an external 1 

exam, noting any clothing that the decedent may be wearing, any injuries to the clothing.  2 

We then remove the clothing, proceed with the external exam, noting any injuries or 3 

abnormalities to the external surface of the body.  We then proceed to collect samples from 4 

either the femoral vessels or the subclavian vessels, blood samples.  Also collect a sample of 5 

fluid inside the eye.  We then do a – start with the internal exam in which we form a Y 6 

shaped incision of the chest and of the abdomen. 7 

  We remove all the organs in the chest and in the abdomen as well as the pelvis, 8 

examine those organs both grossly, just by looking at the organs, and microscopically, under 9 

the scope.  While we are obtaining those organs we also get a second blood sample from the 10 

Aorta to be used for toxicology, and a piece of liver that can be used for toxicology if 11 

needed.  We then proceed to the head, we remove the scalp, remove the brain and examine 12 

the brain.  13 

Q. Was that the procedure you followed in conducting this autopsy? 14 

A. Yes sir. 15 

Q. And how many autopsies have you performed in your career?  16 

A. Over three thousand.  17 

Q. And in conducting an autopsy, do you take notes while you are doing it?  18 

A. Yes sir.  19 

Q. And do you prepare reports what you concluded? 20 

A. Ye sir.  21 

Q. In this autopsy, what did you determine to be the cause of death? 22 

A. The cause of death was morphine toxicity or morphine overdose.  23 

Q. What was it that you found that led you to come to that conclusion? 24 
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A. Well indirect findings were severe pulmonary edema and congestion, along with a 1 

marked degree of acute bronchial phenomena.  When a person dies from opiate toxicity it is 2 

common to have pulmonary edema and congestion as well as with phenomena.  Opiates are 3 

a respiratory depressant.  They act on the area of the brain that controls respiration.  And 4 

they tend to slow respiration, which makes the body starve for oxygen.  And in order to try 5 

to achieve oxygenation of the tissues, the lungs will open up the air sacs or the alveolar 6 

spaces, as well as the capillaries, the small blood vessels inside the lung to try to kind of 7 

facilitate that exchange of oxygen.  And in doing so capillaries often become leaky and 8 

protein fluid will leak from inside the blood vessels to the alveolar spaces or the air sacs in 9 

the lung.  That leads to pulmonary edema or the heavy lungs.  And that protein fluid serves 10 

as a ---------- media for growth of organisms which leads to phenomena.  11 

Q. So you found pulmonary edema and acute bronchial phenomena in the lungs? 12 

A. Yes, those were findings related to the morphine toxicity.  In addition morphine was 13 

measured in the blood as well as the urine. 14 

Q. What were the findings there?  15 

A. The test that is done on the aortic blood is a screening test to find out what drugs are 16 

present in the decedent.  That screening test was positive for morphine.  Then the blood – 17 

there is an attempt to quantitate how much of certain drugs are present.  That is typically 18 

performed in blood that is removed from peripheral blood vessel, either the femoral vessels 19 

or the subclavian vessel.  And there was a trace of morphine found there.   20 

In the urine however there was 15 milligrams per liter of morphine there.  Morphine 21 

is a drug that is metabolized in the liver and excreted through the kidneys into the urine.  22 

The cut off point for toxicity resulting in death is 14 milligrams per liter.  As I said Mr. 23 

Whitson had a level of 15 milligrams per liter in his urine.   24 
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Q. Sir, can you tell us the side effects of morphine how dangerous it is, what -- as 1 

compared to other drugs?  2 

A. Well Morphine is a Scheduled II controlled substance.  It is a drug that is typically 3 

used to treat pain.  It is quite effective in treating pain.  It does in some people, probably in 4 

most people create also a feeling of euphoria and that is why morphine is often abused is for 5 

the euphoric feeling.  6 

Q. We have heard evidence that the deceased, Jonathan Whitson ingested morphine 7 

along with someone else.  Would ingestion into anyone the same amount of morphine would 8 

it necessarily have the same effect on them?  9 

A. Well there are a lot of variables to consider there.  Each person has a individual 10 

reaction and tolerance to almost any drug, including morphine.  They can act differently on 11 

different people.   Also, you would have to consider how much morphine each individual 12 

took, and the route of administration.  13 

Q. What do you mean by route of administration? 14 

A. Whether it was taken orally, or whether if it were injected.  Prior to injection was it 15 

diluted with some substance?  Was that dilution factor the same for each individual when 16 

they injected the drug?  Did it go directly into the vein? Did it go through the vein and into 17 

the surrounding soft tissue?  There are a lot of variables there.  18 

Q. When you were conducting the external exam of Jonathan Whitson’s body, what did 19 

you note? 20 

A. On the external exam there was a tattoo of the right arm with a Rebel flag and 21 

lightening.  There were abrasions on both upper legs, measuring up to 2.8 centimeters in 22 

greatest diameter.  There was a 0.5 centimeter abrasion of the right thumb.  There was a 2.0 23 

centimeter ulcer of the left heal.  And there were needle marks in the left hand cubital fossa, 24 

which is this area of the arm and the left forearm. 25 
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Q. Now the abrasion that you saw on his heal, is that consistent with what someone 1 

would receive if they were walking for an extended period of time?  2 

A. Well, if they had shoes that were rubbing in that area, that would be consistent with.  3 

Q. Sir, at the time you conducted this autopsy, what was your job title? 4 

A. As previously described, I was pathologist at the various hospitals, and I also served 5 

as medical examiner and regional forensic pathologist for five counties in Western North 6 

Carolina.  7 

Q. Are you still the medical examiner? 8 

A. No. 9 

Q. How long had you served as medical examiner? 10 

A. For 20 years there in Boone, prior to that and for three years in Durham County.  11 

Q. Do you still perform autopsies as part of your job? 12 

A. Yes.  13 

Q. In conducting the autopsy in your report you also noted that there was an alcohol 14 

level that was detected? 15 

A. Yes, sir that is correct. 16 

Q. What was that? 17 

A. There was 40 milligrams per deciliter, which would be equivalent to 0.04 percent on 18 

the breathalyzer scale. 19 

Q. What is that called? 20 

A. Alcohol. 21 

Q. And you did not rule that as a cause of death, is that correct? 22 

A. That is correct.  23 

  MR. HOLMES:  No other questions at this time.  24 

  THE COURT:  Mr. Hockaday. 25 
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CROSS EXAMINATION BY MR. HOCKADAY: 1 

Q. You had been a medical examiner in Boone, prior to that in Durham, you said in 2 

Boone for about 20 years, is that right?  3 

A. Yes sir.  4 

Q. And what specific counties are we talking about in addition to Watauga that you 5 

cover as medical examiner? 6 

A. Ashe, Avery, Mitchell, and Yancey. 7 

Q. Now that position has now changed, you are no longer the medical examiner for any 8 

of those counties, is that right?  9 

A. Correct. 10 

Q. And you resigned from that post in June of 2013, is that correct? 11 

A. Yes sir. 12 

Q. Now on the 6th of March 2011 you were contacted you say at around 12:30 p.m.? 13 

A. Yes sir. 14 

Q. Who contacted you? 15 

A. Sergeant Bryan Higgins.  16 

Q. What did he tell you? 17 

A. He told me that he had a 29 year old male deceased.  That the decedent had recently 18 

been released from a local jail, and that he had a history of drug use, slash, abuse. 19 

Q. This would have been even before you had even seen the body, which you saw the 20 

next day, you are saying Mr. Higgins talked to you and he kind of gave you a background 21 

about the decedent having a history of drug abuse? 22 

A. Correct, yes sir. 23 

Q. So you were aware of that before the body go to you and you looked at it on March 24 

7th, correct? 25 
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A. Yes sir. 1 

Q. Did you at any point come to Yancey County and go to the Angel home to look at 2 

the scene at any point before or after the body was removed from Christine Angel’s house? 3 

A. No, I did not.  4 

Q. At any point have you been to her house to view her home?  5 

A. No sir. 6 

Q. At any point – well, when the body was moved do you know where it was first taken 7 

before it got to you? 8 

A. Yancey Funeral Service transported the body.  I am not sure if they took it to their 9 

facility and then to Boone, or if they brought it directly to Boone.  You would have to ask 10 

them that question.  11 

Q. You are not real sure of the number of places that it was transported to and from 12 

once it left the Angel home and got to you, you just know it eventually got to you? 13 

A. Correct. 14 

 Q. When did the body get to you?  15 

A. It got to me the morning of the 7th. 16 

Q. The following day? 17 

A. The following day. 18 

Q. Roughly the time you looked at it was roughly 24 hours after the time – 19 

A. Roughly, yes sir. 20 

Q. At any point prior to the time that the body, the autopsy was conducted did you talk 21 

to any of the family?  22 

A. No sir. 23 

Q. Did you talk with anyone other than Mr. Higgins?  24 

A. I may have had discussion with Lieutenant Farmer, I am not sure about that.  25 
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Q. Well, if the Sheriff’s Departments’ notes that have been provided in discovery 1 

indicate that you did, would you believe that you had a conversation with him?  2 

A. I would say it is highly likely, yes sir. 3 

Q. Do you remember what he told you? 4 

A. No sir. 5 

Q. You are familiar with Mr. Farmer? 6 

A. Yes sir. 7 

Q. You worked with him in the past, right? 8 

A. Correct. 9 

Q. Did he relay to you, or do you recall whether he relayed to you basically a similar 10 

summary as Mr. Higgins did that this young man had a history of drug use?  11 

A. I don’t recall that conversation.  12 

Q. So if he did you wouldn’t have any reason to dispute that? 13 

A. Correct.  14 

Q. At the time you performed the autopsy, or before did you have an opportunity to 15 

inspect or view any of the needles that were used, as it has been testified to,  the morphine 16 

into this deceased body? 17 

A. I never saw any of the needles. 18 

Q. Are you aware that those have been tested by the lab now, and are you aware of what 19 

the results of those tests are?  20 

A. Not prior to this morning, I was not aware.  21 

Q.  Are you aware now that the lab results are that there was simply a residue amount, 22 

but there was no finding of any controlled substance in those syringes, are you aware of that 23 

now? 24 

A. Yes sir. 25 
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Q. Is it your understanding that that is how at least the deceased girlfriend has described 1 

these substances were introduced into Mr. Whitson’s body? 2 

A. Yes sir. 3 

Q. Did you have an opportunity to inspect the spoon that was used to crush and melt the 4 

morphine, draw out the liquid, to inject the morphine into the deceased body?  Did you ever 5 

have a chance to look at that?  6 

A. No sir. 7 

Q. And you have no personal knowledge of your own how these drugs were ingested 8 

into Jonathan Whitson’s body, do you?  9 

A. No sir, there was a finding of needle marks on the left arm, but the morphine could 10 

have got there by injection or it could have been taken orally.  I have no way of knowing.  11 

Q. So it could have been as Ms. Whitson described, or it could have happened another 12 

way, you could have taken it orally and it would have been in his system just as if he would 13 

have injected it, right? 14 

A. Yes sir. 15 

Q. Then again, you don’t know of your own personal knowledge when these were 16 

introduced into his body, whether they were crushed or not crushed or melted, put in a 17 

syringe, or taken in any other way, do you?  18 

A. That is correct.  19 

Q. So nothing about your autopsy would allow you to determine the method or manner 20 

in which these drugs were taken?  21 

A. Again, other than the fact that there were track marks on the arm, and I noted no 22 

residual pills in the gastric contents.  23 

Q. And therefore you wouldn’t know what time they were taken, would you?  24 

A. That is correct.   25 
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Q. You wouldn’t know if that is something you did, whether it be earlier in the day on 1 

March 5th, or something he did much later in the day of March 5th.  You have no way of 2 

knowing the time and the manner in which those pills were taken? 3 

A. That is correct. 4 

Q. Who are Irene Coffee and Katelyn Mack?  5 

A. Irene Coffee is my PA, she assists me with the autopsies, and Katelyn Mack was a 6 

student from ASU,  they commonly rotate through to observe autopsies.  7 

Q. Did they perform the autopsy in this case?  8 

A. No sir. 9 

Q. Now, you do not know since you were not present, precisely the time that Mr. 10 

Whitson died, do you? 11 

A. No sir. 12 

Q. You did prepare the death certificate, or at least signed off on the death certificate for 13 

Mr. Whitson, is that correct?  14 

A. That is correct.  15 

Q. Do you remember when you did that the first time?  16 

A. Let me look at the death certificate.  It was signed 3/16/11.   17 

Q. (Approaches witness)  I am going to ask you to look at Defendant’s 2, is that a copy 18 

of the death certificate that you signed on March 6 of 2011? 19 

A. Yes sir. 20 

Q. And I think on the back at some point you signed it at a later time, is that right?  21 

A. That is a supplemental death certificate.  22 

Q. This is a two page document for the complete death certificate for this young man, is 23 

that right?  24 

A. Actually it is two separate documents.   25 
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Q. I just copied it on one page, it is two documents? 1 

A. Yes sir. 2 

Q. But you did sign on March 16 this death certificate.  And do you agree that in any 3 

case that you determined that the time of death was at 11:00? 4 

A. Eleven o’clock yes, on the death certificate. And that determination is typically made 5 

by or from information provided to me from the investigating agencies.  6 

Q. And that information would have come, I am assuming, from either Mr. Higgins or 7 

Mr. Farmer? 8 

A. Correct. 9 

Q. There is nobody else that you talked to in Yancey County about this case as far as 10 

details of this man’s death, is that right? 11 

A. Not to my recollection.  12 

Q. Since you have certified and signed Defendant’s 2, to say it was 11:00, would it be 13 

your recollection then that is based on the information you were given when you signed it? 14 

A. That is correct, however the supplemental death certificate the time was changed to 15 

a.m.  16 

Q. Now, you had been asked about your report.  You performed the autopsy on March 17 

7, is that right?  18 

A. Yes sir.  19 

Q. When did you – you made a report on May 31, 2011, is that correct?  20 

A. I am not sure I understand what you mean by making a report.  21 

Q. When did you make your final report?  When did you determine – strike that.  When 22 

did you determine  it was your opinion Jonathan Whitson had died of morphine toxicity?  23 

A. Yes sir, you are correct.  The report was signed out May 31.  24 
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Q. Now when you sent the initial death certificate, or signed it on March 16, as a result 1 

of your autopsy you had initially marked that the cause of death was pending, is that right?  2 

A. Yes sir.  3 

Q. So, as of the day that you signed this in March after having conducted your autopsy 4 

you had made any type of conclusion at that point as to cause of Mr. Whitson’s death? 5 

A. That is correct.  6 

Q. Then you amended it and signed that on July 15, is that right?  7 

A. Yes sir. 8 

Q. That is when you made that conclusion, is that right, on the death certificate, correct?  9 

A. That is when the death certificate was signed, yes sir.  10 

Q. That would have been after you had received the toxicology report, right?  11 

A. Yes sir.  12 

Q. Now, the toxicology report, which is included in the paperwork Mr. Holmes asked 13 

you about, indicates the 15 milligrams per liter in the urine of morphine, right? 14 

A. Yes sir. 15 

Q. It also indicates, does it not in this report, or in your findings that the deceased had a 16 

.04 alcohol or ethanol level, is that right?  17 

A. By the breathalyzer scale, yes sir, that correct.  18 

Q. What do you mean by the breathalyzer scale?  19 

A. Well it is 40 milligrams per deciliter and if you equate that to the breathalyzer scale, 20 

it is 0.04 percent.  21 

Q. That would be – that is a scale that is used when one has been charged with a DWI, 22 

that is a similar scale use right? 23 

A. Yes sir. 24 
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Q. Same scale.  Now you do not know do you sir, just as you would not know the 1 

manner in which the morphine was taken or introduced into Jonathan’s body.  You do not 2 

know when or how much actually the deceased – how much alcohol he consumed, do you? 3 

A. That is correct.  4 

Q. But roughly 24 hours after his death you determined that there was a .04 alcohol 5 

level, right?  6 

A. Correct, yes sir. 7 

Q. Alcohol is a drug that once one stops drinking, the level at some point recently soon 8 

after the drinking would begin to dissipate down, right?  9 

A. Well, there is no metabolism after death.  10 

Q. Sure, but at some point if one drinks, after a few hours their alcohol level begins to 11 

go down, correct? 12 

A. If they stop drinking.  13 

Q. If they stop drinking, and obviously if they stay alive.  14 

A. Yes sir. 15 

Q. We agree on that.  And generally how long would it take ones level at a .04 to 16 

dissipate down to 0, in your experience?  17 

A. Well that depends on – 18 

Q. If they stop drinking.  19 

A. Well that depends on where they were on the metabolism scale.  If you were to plot 20 

the concentration of alcohol on a Y axis of a graph and time on the X axis of a graph, you 21 

would get a bell curve distribution of the blood alcohol level.  It would go up, it would 22 

plateau, and it would come back down.  This 40 milligrams could be anywhere along that 23 

bell curve.  I have no way of knowing, if you also have a urine alcohol level to compare 24 

with, you can tell which side of the curve the metabolism rate was on, whether it was going 25 
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up, whether it plateau ore whether it was going down.  Because a urine alcohol was not done 1 

in this case, I have no idea where it is on the curve.  2 

Q. So that was a test that was not done? 3 

A. Correct.  4 

Q. So you are saying there is no way to know what level of metabolism Jonathan was in 5 

at the time of his death?  6 

A. Correct.  7 

Q. I don’t know if you were here for any of yesterday’s testimony, but there was 8 

testimony presented that Jonathan had been asleep since around nine or ten o’clock the night 9 

before his death.  We have already established that he died at around 11:00 a.m., is that right 10 

on the 6th.  11 

A. Somewhere around eleven.  12 

Q. There has been no evidence that he drank anything the morning of the 6th, based on 13 

the evidence that has been presented so far.  Let me ask it this way.  The standard for a 14 

drunk driving charge in North Carolina is .08, which is about double what the level was in 15 

Jonathan’s system at the time of his death, right?  16 

A. Correct.  17 

Q. In your experience, based on normal metabolism factors, how long would it 18 

generally take one at a .08 for that to dissipate down to a 0, once they stopped drinking.  19 

A. Well, again, that would be highly individualistic.  You know, depending on, you 20 

know, how well the person’s liver was, how well they are able to metabolize the alcohol.  21 

And you know, how well the heart was working to actually pump the blood through the 22 

liver.  There are a lot of variables there.  23 

Q. (Approaches witness)  I want to ask you about some information that I had obtained 24 

in preparing for this case.  If I could ask you to look at this document, it is a study about 25 
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alcohol in the system and dissipation rates.  Look at at least the first page of that.  I want to 1 

ask you your opinion about it.  (Pause) Have you had a chance to look at it? 2 

A. Yes sir. 3 

Q. Did you have an opportunity to look at the blood alcohol level and metabolism time, 4 

understanding that each person is an individual and different?  Would you have any reason 5 

to disagree with the statement from this study that alcohol is metabolized at a rate of .015, 6 

which is a little less than .02 of blood alcohol every hour?  Would you have any reason to 7 

disagree with that? 8 

A. That is a general statement, that is close.  9 

Q. It is a little less than a .02 every hour, right?  So, if it is a .015 every hour, in two 10 

hours at that same rate about .03, right? 11 

A. Correct.  12 

Q. Three hours that would be .045, right? 13 

A. Right. 14 

Q. Four hours that would be .06, right?  Let’s just say in eight hours, that would be at 15 

roughly at about .12, right, we double that.  16 

A. Yes sir.  17 

Q. That would be getting over the legal limit to even drive a vehicle, time and a half that 18 

at .12, right. 19 

A. Getting close.  20 

Q. .08, right? 21 

A. Right. 22 

Q. And then if we increase that another four hours, we got to twelve hours that I am 23 

asking you about, another 6, that would be about a .18.  We are talking .015 every hour, try 24 

to make it as simple as I can, if we were at 12 hours that would be a .18 under normal 25 
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circumstances based on, if this is the average dissipation rate of alcohol from one’s system, 1 

right? 2 

A. Yes sir.  3 

Q. You wouldn’t have any reason to – I mean you agree that is a fair metabolism rate of 4 

alcohol in a given hour, based on your experience as a doctor, right?  5 

A. Yeah, I would say that is close.  6 

Q. So, if the evidence in this case is that Jonathan Whitson did not drink for at least 7 

twelve hours before his death, and his rate at death was a .04, he could have been a .18 or 8 

higher alcohol, could he not have, if he did not drink anymore at the time he went to sleep 9 

that night, correct?  10 

A. At the time he went to sleep, I would say that is possible.  11 

Q. So if that is correct, he could have been more than two times the legal limit even to 12 

drive a vehicle at the time that he went to bed on March 5th of 2011, correct? 13 

A. If your assumptions are correct, yes sir. 14 

Q. If my numbers are right, and I am bad at math. 15 

A. Yes sir.  16 

Q. And you have no way of knowing when he last drank, what he drank, how much he 17 

drank, and the manner in which he drunk any alcohol that day prior to when he passed, 18 

right?  19 

A. That is correct. 20 

Q. Let me ask you this, morphine, what is the significance first of all of time release 21 

capsules, explain how that works.  What is a 30 milligram time release, or slow release? 22 

A. Well it is released over an extended period of time, so the absorption is over a longer 23 

period of time than your typical tablet.  24 

459



253 
 
Q. So the manner in which those are to be taken, in your experience they are taken 1 

orally and it gives you relief over a period of time, right?  2 

A. Yes sir. 3 

Q. In your experience as a doctor, and that has been a number of years, nobody would 4 

recommend that one take such a pill in a manner of crushing and turning it into fluid and 5 

injecting it in ones arm, would they?  6 

A. I don’t know if no one, but I would say a responsible medical professional would not 7 

recommend that.  8 

Q. And the purpose of the time released capsule is to give extended relief, right?  9 

A. Yes sir.  10 

Q. And what would be the significance of one crushing the pill, melting it, getting it in 11 

liquid form and injecting it intravenously, what would the difference be in the impact of that 12 

drug if one elected to make that individual decision?  13 

A. It would be released much quicker, all at one time rather than over an extended 14 

period of time.  15 

Q. A vastly different result of the medication, right?  16 

A. Yes sir. 17 

Q. Now let’s talk about the combination of that, well just in general, taking it normal 18 

morphine pills and drinking alcohol, how smart is that?  19 

A. Not very.  20 

Q. Why? 21 

A. Because alcohol is also a central nervous system respiratory depressant.   22 

Q. Mixing the two can kill you can’t it? 23 

A. Mixing the two can kill you and one by itself can kill you. 24 
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Q. And certainly if ones alcohol level is to the extent that potentially Jonathan 1 

Whitson’s was, mixing that with morphine could be fatal, correct? 2 

A. Any amount of alcohol mixed with morphine could potentially be fatal, yes.  3 

Q. So even much lower than even the numbers I am talking about?  4 

A. Yes sir. 5 

Q. And the literature would support that, that mixing alcohol with this type of drug 6 

could cause that result, right?  7 

A. Sure.  8 

Q. Now, let’s talk about the impact of mixing alcohol with morphine with the method of 9 

introduction of morphine could have been crushing it, melting it, and injecting it, would the 10 

risk of the impact be even greater?  11 

A. In my opinion, yes.  12 

Q. Were you aware of the level of drinking that Mr. Whitson – were you made aware of 13 

anything before you did this autopsy, any type of alcohol drinking by Jonathan Whitson 14 

before March 7, 2011? 15 

A. No sir. 16 

Q. You didn’t know anything about that until you got that toxicology report back at 17 

some point after March 7th, right?  18 

A. That is correct.  19 

Q. So you knew nothing about the background or the length of time that Jonathan might 20 

have been drinking over, or how long it had been since he had stopped drinking, or how long 21 

he had slept before he died.  You didn’t know any of that information when you received 22 

that report back, did you?  23 

A. That is correct.  24 
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Q. And since you got it back, you did not then go and follow up in anyway, did you, to 1 

determine how much Jonathan Whitson maybe had been drinking on the day before he died?  2 

A. No, I make my determination based upon the levels in the system at the time of 3 

death?  4 

Q. Yes, sir, I understand.  But my question is, you didn’t go outside of the documents 5 

you then had and try to make any determination of how much Jonathan had been drinking 6 

on March 5th?  7 

A. That is correct. 8 

Q. And were you aware that every witness that has gotten up in this case has testified, 9 

not a single one of them had given any evidence about Jonathan Whitson drinking a thing 10 

the day before he died.  Were you aware of that? 11 

A. No sir. 12 

Q. The words have never even been mentioned.  You didn’t know about that, did you? 13 

A. No. 14 

Q. Obviously he was drinking something for it to be in his system, correct?  15 

A. It got there somehow.  16 

Q. Is it a normal practice for you to go to the scene?  17 

A. I go to the scene occasionally.  18 

Q. When is the last time you did that sir? 19 

A. I don’t recall. 20 

Q. Been awhile?  21 

A. No. 22 

Q. Have you been to a death scene in the last three years?  23 

A. Yes sir. 24 
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Q. You didn’t go to this one, right?  1 

A. Did not go to this scene. 2 

Q. Can you approximate – let’s say in the last 100 autopsies that you did, how many 3 

times you went to the scene?  4 

A. No sir, I would just be guessing. 5 

Q. Say more than ten? 6 

A. Once again I would just be guessing. 7 

Q. It has been very few, hasn’t it? 8 

A. It has been a few. 9 

Q. Generally people who do this kind of work as you have done, don’t do that, right?  10 

A. Don’t do what?  11 

Q. Go to the scene. 12 

A. No, and I am not required to go to the scene.  13 

Q. Why are you not required to go to the scene?  14 

A. Ask the general assembly who wrote the – 15 

Q. The State of North Carolina don’t require you to go? 16 

A. That is correct. 17 

Q. And that is because of budget reasons, right? 18 

A. I am not sure about that.  19 

Q. They don’t pay you to go, so you don’t go, right?  20 

A. You are paid for the report investigation.  21 

Q. You get paid though to do the autopsy right? 22 

A. I get paid to do the report and investigation and I get paid to do the autopsy, yes sir. 23 

Q. How much did you get paid in this case?  24 
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A. Seventy five dollars for the report and investigation and I believe it was a thousand 1 

dollars for the autopsy.  2 

Q. So around eleven hundred dollars, a little under eleven hundred dollars all together? 3 

A. Yes, sir, out of which I reimburse the hospital $500.00 for the use of their facilities.  4 

Q. Was there any particular reason that you did not come to this – is there any other 5 

reason that you did not come to the scene at this particular case, was there some reason you 6 

were unable to drive to that scene?  7 

A. No sir. 8 

Q. It wouldn’t have been because your licenses were suspended at the time, would it? 9 

A. No sir. 10 

Q. You had been charged with DWI at that time, correct? 11 

A. Yes sir. 12 

Q.   Why did you resign as medical examiner in June of 2013? 13 

A. I didn’t come prepared to discuss that today sir.  14 

Q. So you don’t want to talk about it? 15 

A. I didn’t come prepared to discuss that today. 16 

Q. I am asking you, why did you resign? 17 

  MR. HOLMES:  Object to relevance.  18 

  THE COURT:  Sustained.  19 

Q. Sir, have you – you have testified that you have conducted more than three thousand 20 

autopsies, right?  21 

A. Yes sir. 22 

Q. Ever been wrong before?  23 

A. In what regard? 24 
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Q. You ever made a conclusion in an autopsy of an overdose or toxicity and been 1 

corrected at a later time?  2 

A. Not that I am aware of.  3 

Q. That didn’t happen in the case in Boone at the hotel?  4 

  MR. HOLMES:  Objection, relevance.  5 

  MR. HOCKADAY:  Cross examination.  6 

  THE COURT:  Sustained.  7 

Q. Did you not as a result of an autopsy that you conducted in 2012, did you not make 8 

an error in a cause of death determination that you made in that case? 9 

A. I am not sure what you are referring to. 10 

Q. Didn’t – specifically did you not determine in a case in Boone in 2012 that a couple 11 

died from an overdose when in fact it was carbon monoxide poisoning.  Did you not do that?  12 

  MR. HOLMES:  Objection, relevance. 13 

  THE COURT:  Objection sustained.  14 

Q. And you are asking this Court to accept your opinion in this case, or asking this jury 15 

to that this young man died of morphine toxicity even though you have done no 16 

investigation as to Jonathan’s alcohol level at any point prior to his death, correct?  17 

A. My opinion is that he died of morphine toxicity.  18 

Q. But you acknowledge that he had alcohol in his system and depending on what the 19 

Jury finds as to the length of time he had stopped drinking before his death, he could have 20 

had a high level of alcohol at some point before his death, correct? 21 

  MR. HOLMES:  Objection, speculation.  22 

  THE COURT:  Overruled.  23 

Q. True? 24 

A. His alcohol level could have been higher, yes sir.  25 
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  MR. HOCKADAY:  Those would be my questions.  1 

RE DIRECT EXAMINATION BY MR. HOLMES: 2 

Q. Sir, was there any reason for you to go to the scene?  3 

A. Not in my opinion. 4 

Q. And with regard to the alcohol level and metabolism, you referred to a bell curve and 5 

with respect to the bell curve that you mentioned, would it be correct to say that the first half 6 

of that bell curve would be blood alcohol level rising, and the top is a plateau, and the last 7 

half of it is the blood alcohol being metabolized and going down?  8 

A. That is correct, yes sir.  9 

Q. And you would say that without a measure of blood alcohol level, you can’t tell if it 10 

was going up or going down.  11 

A. That is correct.  12 

Q. Without knowing whether or not it is going up or going down, there is no way for 13 

you to determine what this blood alcohol level would have been ten hours earlier or twelve 14 

hours earlier, is that correct?  15 

A. Yes sir.  16 

Q. And is it correct to say that your blood alcohol level does not peak, or your blood 17 

alcohol level does not plateau as soon as you stop drinking, is that correct?  18 

A. That is correct.  19 

Q. So someone could drink, stop drinking, and their blood alcohol level would continue 20 

to rise for some period of time, is that correct?  21 

A. That is correct, yes sir.  22 

Q. Is but for the morphine in Jonathan Whitson’s system, is there any other explanation 23 

for why he would have died?  24 

A. Not in my opinion.  25 
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Q. And again, the levels of morphine that you found in his system were fatal levels, is 1 

that correct?  2 

A. That is correct.  3 

  MR. HOLMES:  No further questions. 4 

  THE COURT:  Further cross? 5 

RE CROSS EXAMINATION BY MR. HOCKADAY:  6 

Q. The curve you are talking about, the alcohol, and the increase and plateau and then 7 

down, understanding that if one stops at some point shortly thereafter they would reach that 8 

plateau, right?  9 

A. Correct.  10 

Q. You would not expect it to still be increasing to that plateau some twelve or fourteen 11 

hours later, would you, if they had stopped drinking?  12 

A. Highly unlikely.  13 

Q. Likely it would be on the way down, right?  14 

A. That would be.  15 

Q. But more likely it would be on the way down? 16 

A. That is correct.  17 

  MR. HOCKADAY:  Those would be my questions.  18 

  MR. HOLMES:  Nothing further.  19 

(Witness excused) 20 

  THE COURT:  Call your next witness. 21 

  MR. HOLMES:  Your Honor I believe that is the evidence for the State.  22 

  THE COURT:  Okay.  Members of the Jury I need you to step back into the 23 

jury room for a few minutes.  Again, I want to remind you to keep an open mind, leave your 24 
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notebooks in your chairs.  Don’t talk about the case yet.  Don’t allow anybody to talk to you 1 

about the case.  We will let you know just as soon as we are ready for you.  2 

(AT APPROXIMATELY 2:30 P.M. JURY IS OUT OF THE COURTROOM) 3 

  MR. HOCKADAY:  Your Honor at this point at the close of the State’s case 4 

we would move to dismiss the charges against my client.  Specifically as to the second 5 

degree murder charge, we would ask that the Court look at State V. Davis, 304 nc 400 and 6 

State V. Lion, 98 nc ap 600, these are two cases – 7 

  THE COURT:  If you could speak up a little bit.  8 

  MR. HOCKADAY:   I will.  98 nc ap 600, State V. Lion.  These are two 9 

cases that talk specifically about the issue of malice.  And we contend and say there has 10 

been no evidence before the Court that would rise to the level that these courts find that is 11 

necessary to even get over that burden.  These cases are much more distinctive than the case 12 

at bar.  They talk about requirement.  We say the State has failed to show that my client had 13 

some knowledge of what these medications would do, or what the effects of medication 14 

would be, even if you believe there is evidence to support the delivery.  But there has been 15 

no showing by the State in this case of any knowledge, intent, on behalf of the Defendant, 16 

Mr. Pritchard, to show that he had any understanding of the effects of what these 17 

medications would do.  And then there has been no showing at all that he would have had 18 

any knowledge of how Jonathan Whitson was going to use the morphine pills in the manner 19 

in which they were used.  Or that he had any knowledge that Jonathan Whitson would 20 

partake of alcohol to the extent that the evidence has shown that he had, which has been 21 

denied by everybody, or certainly not mentioned.  All of that in the room that nobody ever 22 

talked about the last ones, because he had to because of the report. But there has been no 23 

evidence.  Please look at those cases, they are specific about the issue of malice, and that has 24 

not been met in this case.  The State has got to show delivery. The State has got to show that 25 
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it was this controlled substance.  The State has got to show the death.  We say the cause of 1 

death is an issue.  We believe that they have not met that prong either, particularly in light of 2 

the testimony on cross examination of the doctor.   3 

 But even with that, the issue of malice has not been met in this case. Everything else 4 

hinges on the delivery issue.  There is no direct evidence presented in this case at all at any 5 

point of anybody that has observed any type of delivery of morphine from my client to the 6 

deceased, I think we can all agree on that.   There was some evidence out of one of their 7 

witnesses that a third person might have been in the vehicle, and we never heard from him. 8 

He would have been a great witness to have called.   9 

 The only evidence is circumstantial evidence that after – in the light most favorable 10 

to the State, after having been in my client’s vehicle with no evidence or whatever that 11 

Jonathan Whitson has these pills.  There is evidence that CR was there, we have a 12 

conviction for him, we know what he was doing at that time.  We know that he had 13 

delivered drugs to Jonathan in the past and he was there on the 5th.  And that doesn’t appear 14 

to be disputed at all by the one person that was there all day, Christine Angel.  15 

 At best it is circumstantial on the issue of delivery.  We say and contend it is not 16 

even sufficient enough to survive a motion to dismiss.  We are asking that the Court dismiss 17 

the charges.  All the murder cases specifically, we are asking that you find there was not a 18 

delivery.  Motion to dismiss – order to dismiss based on the fact that there wasn’t a delivery, 19 

no evidence of delivery, and the fact and the failure to show the issue of malice, as well as 20 

we challenge the issue of the cause of death.  21 

 Really the strongest stuff they brought in is the prior bad acts.  That is the only 22 

delivery we have really head about in this case.  It has nothing to do with what happened on 23 

the 5th, because they haven’t proven anything.   And we know he was convicted of that.  24 

That evidence has come in, that is already a resolved matter.  But it does not support, does 25 
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not support a finding by the Court to survive the motion to dismiss simply on what happened 1 

in 2010 when they have not met the burden at all for 2011 as we see.  2 

 I have copies of those cases, I am sure you have already got them pulled up. 3 

  THE COURT:  I have got the first one pulled up.  The second one, looking at 4 

that our courts have long held that malice necessary to support a conviction for second 5 

degree murder does not necessarily mean an actual intent to take a human life.  However, 6 

while and intent to kill is not a necessary element of second degree murder, the crime does 7 

not exist in the absence of some intentional act sufficient to show malice which proximately 8 

causes death.  Recently this Court held that malice is a wrongful act intentionally done 9 

without just cause or excuse, which demonstrates a willful disregard for the rights of others. 10 

Furthermore malice may be implied, which imports danger to another is done so recklessly 11 

or wantonly as to manifest depravity of mind and disregard of human life.   12 

  MR. HOCKADAY:  I think the distinction is in that next paragraph why that 13 

case was – the defendant had knowledge about the drugs, none in this case.  14 

  THE COURT:  In that case the evidence showed that the defendant supplied 15 

the drugs to the victim with knowledge that the drugs were inherently dangerous.  This was 16 

sufficient to establish a wrongful act intentionally done without just cause or excuse 17 

illustrating a willful disregard for the rights of others.  I know I skipped over the part about 18 

the victims having become violently ill after using the drugs in the defendant’s presence, but 19 

I think that may be a difference that doesn’t mean much.  I think everybody would know 20 

that 30 milligrams of morphine is terribly dangerous    21 

 Looking at it in the light most favorable to the State in that case the jury could at 22 

least infer that he acted in malice in supplying the drugs.  23 

  MR. HOCKADAY:  If I can make one comment on that.   24 

  THE COURT:  Yes sir, go ahead.   25 
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  MR. HOCKADAY:   I  respect the Court’s comment on, everyone may 1 

know, but I would contend that there has been no showing.  They have shown he had a 2 

prescription for it.  But there has been no showing that Mr. Pritchard had any knowledge 3 

about the medication or its effects or any danger or inherent danger.  That is what they have 4 

to do. 5 

  THE COURT:  But it is a Schedule II controlled substance, that kind of alerts 6 

you to the fact that it is probably not aspirin. 7 

  MR. HOCKADAY:  But then if that is the case.  If a doctor prescribed a 8 

Schedule II and someone died we would be charging doctors is my point.  You have got to 9 

show more than just the fact one gives some – every delivery we had potentially would be in 10 

that position.  There has to be a showing of more than that, there has to be knowledge of the 11 

defendant, that based on these cases.  12 

  THE COURT:  When was this law enacted about second degree murder 13 

caused by controlled substance?  Well in any event, I think I am going to give the State the 14 

benefit of every doubt and I have got to construe all inferences in the State’s favor.  We all 15 

know what the standard is at a motion to dismiss stage, so I am going to deny the motion.   16 

 Are you ready to put on evidence? 17 

  MR. HOCKADAY:   Three documents have been identified through their 18 

witnesses Your Honor.  I would now call the handwritten note from Ms. Brown, I didn’t 19 

identify it when I asked her about it.  I asked about the next one.  So if I could identify that 20 

as Exhibit 1, and then the death certificate being Number 2, and the syringe analysis from 21 

State lab being Number 3. We would open for the purpose of introducing those three 22 

exhibits.  23 

  THE COURT:   So you will put on evidence, if you are going to introduce 24 

exhibits.  I wondered at the time when you were going to identify these documents which 25 
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you could not do while the State was presenting evidence.  Now the State is resting, so it 1 

would be I think the time for you to put on evidence and that would be exhibits as evidence.  2 

If you are looking to not put on evidence and get the last argument, I don’t think you get 3 

there by putting on exhibits without putting on witnesses.  4 

  MR. HOCKADAY:  I understand that.  5 

  THE COURT:  Are you saying you want to put in these exhibits and rest?  6 

  MR. HOCKADAY:  Yes sir, I am.  7 

  THE COURT:  Let me see please D-1 and D-3.   Mr. Holmes, have you had a 8 

chance to look at these? 9 

  MR. HOLMES:  If I might look at it again, I glanced at it quickly. 10 

  THE COURT:  I think you perhaps have a chance to put on rebuttal evidence 11 

especially in light of haven’t seen these.  12 

  MR. HOCKADAY:  I tendered them to the witness as well, so I showed them 13 

to him. 14 

  THE COURT:  Before I admit these exhibits I need to ask the State if they 15 

have objections.  16 

  MR. HOCKADAY:  I have discussed it with my client Your Honor and we 17 

have elected not to introduce the exhibits and will not be offering any evidence.  18 

   MR. HOLMES:  Your Honor I think I would have to object to the admission 19 

of the lab report.  20 

  THE COURT:  He is saying he doesn’t want to offer.  He is withdrawing his 21 

offer of those exhibits and he is not putting on any evidence.  Which means that all the 22 

evidence has been presented. 23 

  MR. HOCKADAY:  We would again renew the motions to dismiss. 24 
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  THE COURT:  That is denied.  I have some instructions I have been working 1 

on.  And it will probably take about an hour to iron those out, that will put us at 4:00.  Are 2 

you ready to argue today, or would you like to do that in the morning.  Tomorrow is our last 3 

day, it is a holiday.  So we probably ought to press on if you are up to arguing today.  4 

  MR. HOCKADAY:  Selfishly I would prefer to do it in the morning, but 5 

have our charge conference today and be ready, to give the jury a day to make a decision.  6 

  MR. HOLMES:  I don’t object to that.  I do  have some question as to – I 7 

know he gets the last argument because he didn’t put on evidence.  Does that – does the state 8 

just get one argument then, is that how that works?  9 

  THE COURT:  He can open and close I believe.  10 

  MR. HOLMES:  The statute says the State is entitled to two arguments.  So 11 

we were going to have two arguments Your Honor.  I am not quite sure.  12 

  THE COURT:  I am looking forward to it Justice Orr.  He gets the last word 13 

so I guess it will be you two, maybe he gets to open and then you two and he will close.  14 

However you all want to do it.  Which statute are you looking at? 15 

MR. ORR:   Statute 15(a) 130  - 7a – 97.  It says in all trials in superior court  16 

will be allowed two addresses to the jury the State or plaintiff, and two for the defendant 17 

except in capital felonies.  7a-97.  You can limit our time though Your Honor.  18 

  THE COURT:  Let’s let this jury go home and we will do the charge 19 

conference and sort out the arguments today.  Let’s bring the jury back and let them go. 20 

(JURY WAS BROUGHT BACK INTO THE COURTROOM AT APPROXIMATELY 3:05 21 

P.M.) 22 

(THE FOLLOWING TAKES PLACE IN FRONT OF THE JURY) 23 

  THE COURT:  All the evidence has been presented members of the jury.  Is 24 

that correct counsel?  25 
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  MR. HOCKADAY:  YES SIR.  1 

  MR. HOLMES:  YES.  2 

  THE COURT:  Both sides have rested.  It will soon be your duty to decide 3 

from the evidence what the facts are and to apply the law that I am going to give you 4 

tomorrow as to these facts in arriving at your verdict in this case.  Prior to the arguments of 5 

the lawyers and the final instructions of the Court on the law that will follow the lawyer’s 6 

speeches, I am required to confer with the lawyers about the law that is involved in this case.  7 

For this purpose we are going to excuse you for the day.  It will take us the rest of the day to 8 

work through this and some other things that we need to talk about.  I will instruct you to 9 

please don’t allow your mind to be made up yet because even though you have heard all the 10 

evidence, you haven’t heard the arguments of the lawyers, and you haven’t heard the 11 

instructions as to the law to be applied to that evidence.  And I will caution you one more 12 

time to please not discuss this case among yourselves or with anybody else.  Don’t allow 13 

anybody else to discuss it with you or in your presence.  I hope you all understand why that 14 

is so important to our system of justice and you would want the same treatment if this was 15 

your case being heard here today.  With that we will excuse you for the remainder of the 16 

day. Please be back in your chair, or be back in the jury room at 9:30 in the morning and 17 

leave your notes there in the chair.  Thank you very much we will see you in the morning.  18 

(ALL JURORS LEAVE THE COURTROOM FOR THE OVERNIGHT RECESS AT 19 

APPROXIMATELY 3:06 P.M. ON April 15, 2014) 20 

(THE FOLLOWING TAKES PLACE OUTSIDE THE PRESENCE OF THE JURY)  21 

  THE COURT:  I am going to print copies of the instructions for us all to read 22 

together so we will literally be on the same page.  Everybody take a look at the jury 23 

instructions.  My intention is to put three of these in an envelope along with the verdict 24 

sheet. This is a draft that is 75 percent of the way there.  However the 101.05, Function of 25 
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the Jury, on the other headings like that should be deleted from the instructions.  The jury 1 

does not need to see those headings that is for your reference.  That is straight from the 2 

patter.   3 

Next one is 101.1, straight from the patter.  I will give you a chance to sort of read 4 

through it.  I will also be eliminating the footnotes they are for your convenience.  I will take 5 

those out as we go through.  101.3 is straight from the patter and something that I changed 6 

the tense to the past tense, we have allowed them to take notes. 7 

101.15, creditability of witnesses, it is straight from the pattern.  Weight of the 8 

evidence is straight from the pattern.  Circumstantial evidence, straight from the pattern.  9 

Effect of the Defendant’s decision not to testify is straight from the pattern.  Photographs 10 

and other as illustrative evidence.  The only photos we have is State’s Exhibit 1, the 11 

photographs taken at Christine Angel’s house.  I did not limit the introduction of those 12 

photographs for illustrative evidence.  I am not sure I needed to, no one asked me to.  So my 13 

question to you gentlemen as to what should we do with that instruction.  My suggestion 14 

would be that we run it as it reads, striking diagram, model out, or say photographs, or seven 15 

photographs were introduced.  These photographs are not being considered by you for any 16 

other purpose.  17 

There was nothing as substantive evidence.  The next one – you didn’t do the syringe 18 

analysis or the death certificate. What about the medical records.   19 

I am going to start with 104.50-A.  Evidence of similar acts or crimes.  I did this last 20 

night before the evidence came in, so it is – ‘evidence has been received tending to show 21 

that on a previous occasion the defendant sold morphine’. 22 

 MR. HOLMES:   Maybe distributed morphine.  I know certainly on the one 23 

prior conviction there was a sale, the other I don’t know that we got into details where 24 

money changed hands.  I think it was received on those occasions.  25 
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 THE COURT:   Are you okay with that Mr. Hockaday? 1 

 MR. HOCKADAY:   Well in the sense this evidence was received solely for 2 

the purpose of showing that the Defendant had malice.  I know that one of the charges is 3 

certainly that he used the vehicle, and he is charged with driving the vehicle, so I don’t know 4 

that is necessarily addresses everything that is pending in the matter.  5 

 THE COURT:  Received for the purposes of – add that on that order that was 6 

entered.  What I had was to prove the defendant’s maintaining the vehicle for the sale or 7 

delivery of controlled substances over an extended period of time to show a common 8 

scheme or plan and to show the Defendant’s state of mind and particular malice as an 9 

element of the crime of second degree murder.  10 

 MR. HOCKADAY:   How about the second one.  11 

 THE COURT:   I just pulled that from an order I was working on.  Received 12 

for the purposes of – that takes care of the showing that the defendant had malice which is a 13 

necessary element of the crime charged.   Knowledge would be gone, that takes care of plan, 14 

scheme, design, opportunity is gone.  So ‘if you believe this evidence you can consider it for 15 

the limited purpose for which it was received, you may not consider it for any other 16 

purpose’.  17 

 MR. HOCKADAY:  So the top of that page is going to read, ‘on previous 18 

occasion the defendant distributed morphine’.  Is that the wording, and then the evidence 19 

was received for the purpose of, and you have included.  20 

 THE COURT:  Let me print it for you.   21 

 MR. HOCKADAY:  Your Honor I am satisfied with this.  22 

 THE COURT:  Let me just read that paragraph to you and see how it sounds.  23 

“Evidence has been received tending to show that on a previous occasion the Defendant 24 

distribute morphine.  This evidence was received as evidence of the Defendant’s 25 
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maintaining a vehicle for the sale or delivery of controlled substances over an extended 1 

period of time to show a common scheme or plan and to show the Defendant’s state of mind 2 

in particular malice is a necessary element of the crime of second degree murder.  If you 3 

believe this evidence, you may consider it, but only for the limited purposes for which it was 4 

received.  You may not consider it for any other purpose” 5 

I will give you another chance to look at it and voice any suggestions, if that is okay 6 

we will move on. 7 

Testimony of expert witnesses is where I am at now.  ‘In this case you have heard 8 

evidence from a witness who has’ – that is straight from the pattern instructions.  9 

Now we get into second degree murder caused by controlled substance felony.  This 10 

is for the most part pattern.  The first element, the footnote describes what ingesting is 11 

suppose to be about – ingesting is eating.  Instruct them that injecting is a form of ingesting.  12 

Maybe that is just argument.  I hate to hang them up on that.  I think they would be wrong if 13 

they hung up on that.   14 

 MR. HOLMES:  Can you say that the victim’s death was caused by ingesting 15 

morphine in this case, the ingestion took the form of injection.  16 

 MR. HOCKADAY:  We don’t know. 17 

 THE COURT:  You could say, ingestion can include oral or by injection.  18 

 MR. HOLMES:  Okay.  19 

 THE COURT:  Ingestion can include orally taking morphine or injecting it.  20 

Second, that the defendant intentionally distributed morphine.  Third that the Defendant’s 21 

unlawful distribution of that morphine was a proximate cause of the victim’s death.   I am 22 

just reading, this is all from the pattern.  I am just glossing over, I am not reading it fully. 23 

 MR.  ORR:   Your Honor I am following along, I heard proximate cause I 24 

wanted to raise a point on that.  The language in the case is State V. Parlee, 209 nc ap 144. 25 
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January 2011.  The language that we would like included in essence in some form says the 1 

act of being used need not be the immediate cause of death, is legally accountable if the 2 

direct cause is the natural result of a criminal act.  There may be more than one proximate 3 

cause and criminal responsibility arises when the act complained of caused or directly 4 

contributed to the death.  5 

 THE COURT:  I think that would be appropriate to put in there, this is the 6 

quotation from State Vs. – 7 

 MR. HOCKADAY:  What all are you including? 8 

 MR. ORR:  The act of the accused need not be the immediate cause of death.  9 

He is legally accountable if the direct cause is the natural result of the criminal act.  There 10 

may be more than one proximate cause, criminal responsibility arises when the act 11 

complained of caused or directly contributed to the death.   12 

    THE COURT:  Okay, now we go to what was not charged, which might 13 

arise on the evidence here, and that is involuntary manslaughter.  I would say that is a lesser 14 

included offense.  15 

   MR. ORR:   Yes we just add this other language, proximate cause to this 16 

instruction.  17 

 MR. HOCKADAY:  I realize the Court may include it if you determine it 18 

should be part of the instruction.  We would not consent to it being included.  19 

 THE COURT:  There is a pattern there some language that says pretty much 20 

the same thing, it says, ‘the defendant’s act need not have been the only cause or the last or 21 

nearest cause, it is sufficient if it concurred with some other cause acting at the same time, 22 

which in combination with it caused the death of the victim.  That is stated about the same.  23 

The other thing I wondered about involuntary manslaughter is – I wish I had my 24 

crimes book here, but isn’t involuntary manslaughter a non felonious. 25 
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 MR. HOLMES:  The crimes book says, ‘A, by unlawful act that doesn’t 1 

amount to a felony, or B, by culpably negligent act or admission.  2 

 THE COURT:  Well not amounting to a felony sort of knocks it out of what 3 

we are trying to do here, cause everything that was done was a felony. So it would just be 4 

that he acted in a criminally negligent way is what the pattern says. 5 

 MR. HOCKADAY:  You are looking under the first paragraph. 6 

 MR. HOLMES:  Truthfully Your Honor, since we are sort of at this point, the 7 

thought I had had about this whole issue was that voluntary manslaughter would seem to be 8 

more on point because of the language of a culpably negligent act, because what he is 9 

neglecting to do in this case is unlawful, intentional distribution.  Voluntary manslaughter 10 

would just be kills another without malice. So we would essentially just be saying – I had 11 

struggled with the culpable negligence.   12 

 THE COURT:   The – to that instruction says, ‘the crime of involuntary 13 

manslaughter involves the commission of an act, whether intentional or not, which in itself 14 

is not a felony, more likely to result in death or great bodily harm’.  Once we move out of 15 

misdemeanors you go to voluntary.  16 

 MR. HOCKADAY:  Voluntary is typically that he had intent Your Honor.  17 

My research has always been involuntary if the Court includes it in the instruction would be 18 

one that would be more appropriate under that second degree as a lesser included.  19 

Voluntary is more in passion or lack of self defense argument, some of those cases.  20 

  MR. HOLMES:  If you looked at it base on the language of the elements in 21 

the crimes book it would seem to directly make sense, because they define in the crimes 22 

book second degree murder.  Second degree murder is element one, kills, two, another living 23 

human being, three, with malice.  And then you go to voluntary manslaughter is element 24 
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one, kills, two, another living human being, three without malice. So from that point of view 1 

it would seem the next logical step down would be voluntary manslaughter.  2 

  MR. HOCKADAY:  The difference here though is the second degree chare in 3 

this case.  It is all based on the controlled substance issue which is in a different from the – it 4 

is just a different prong.  I don’t think that voluntary fits it.  Your instruction on 206.31B 5 

here is outlining the four things that have to be shown and none of them really, talk about 6 

the death being caused by an intentional act, distribution and whether with malice.  That is 7 

not following the pattern as we read down the elements in the crime book of what second 8 

degree is.  We are in a different area of second degree in this case.  9 

  MR. HOLMES;:  I am not trying to make his argument for him, but if I 10 

understand Your Honor the crimes book – 11 

  MR. HOCKADAY:  What I am saying is in this second degree case, we are 12 

under that division of second degree at the bottom the prong where we are talking about 13 

being a result of the ingestion of the morphine, potentially distributing it proximately caused 14 

and it was with malice.  And it is not killing of another with malice prong as defined in that 15 

crimes book because we are in a different section with this allegation, second degree 16 

occurred as a result of a distribution of a schedule II controlled substance.  17 

  THE COURT:  I believe it is a lesser included offense.  It doesn’t – the 18 

second degree controlled substance statute, just add the proximate cause and the controlled 19 

substance.  Other than that those three elements there, one, two, three of the voluntary 20 

manslaughter are in controlled substance second degree, are they not?  21 

  MR. HOCKADAY:  I think what your pattern instruction is.  22 

  THE COURT:  Well without malice, that is the problem.   23 

  MR. HOCKADAY:  I guess the closer one is the involuntary, but.  24 
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  MR. HOLMES:  There actually is a case in the supplement here to this 1 

section of second degree murder.  It is State V. Barnes, nc – it has a se 2nd site.  It is 741 se 2 

2nd. 457.  That is 2013. The title is, death resulting from distribution in ingestion of a 3 

controlled substance.  It reads, ‘where there was no evidence the defendant to kill the victim 4 

by selling him methadone, the trial court did no err by instructing the jury on second degree 5 

murder, and involuntary manslaughter’.  So I guess my point is that in that case the court did 6 

instruct in a involuntary manslaughter.   7 

  THE COURT:  You are not insisting on a instruction of voluntary?  8 

  MR. HOLMES:  Well, what concerns me and the reason I hand that up about 9 

voluntary is that element III in there where they are discussing that without malice.  It says 10 

the law recognizes two different forms of voluntary manslaughter and that the two examples 11 

it gives are very different than the kind of situation we have here.  12 

  MR. HOCKADAY:  Based on the case he just cited it does appear that the 13 

appropriate one would be involuntary.  It certainly is not an error to include involuntary, this 14 

being a controlled substance.  15 

  THE COURT:   So we are back to involuntary manslaughter.  And the 16 

instructions say that he acted in a unlawfully or criminally negligent way.  The crimes book 17 

says – unlawful act that does not amount to a felony and is not ordinarily dangerous -- by 18 

culpably negligent act or – I don’t think we have evidence of an unlawful act that does not 19 

amount to a felony here.  It was unlawful and it was a felony.  So the question is whether it 20 

was in the disjunctive, a culpable negligent act.  21 

  MR. HOCKADAY:  I think that is the only prong you can go under Your 22 

Honor.  23 

  THE COURT:  That is the only prong we can go under.  Strike the 24 

Defendant’s act was unlawful – that will be stricken.  But then we go on to define criminal 25 
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negligence.  According to the pattern it is more than mere carelessness.  Defendant’s act was 1 

criminally negligent if judging by reasonable foresight it was done with such gross 2 

recklessness or carelessness as to amount to a heedless and indifference to the safety and the 3 

rights of others.  Is that were we are? 4 

  MR. HOCKADAY:   I think so.  5 

  THE COURT:  And second, the proximate cause.  Final mandate on that 6 

charge, the Defendant acted in a criminal negligent way thereby proximately causing the 7 

death.  Moving on 260.15 pattern, the charge of possessing morphine with intent to sell and 8 

delivery.  This is all pattern, I have substituted morphine with a controlled substance.  Taken 9 

out the brackets of delivery, there is no evidence of a sale.   10 

 All right, all that is pattern until we get down to the next one which is Vehicle.  He 11 

has been charged with intentionally – is this keeping and maintaining, or maintaining – 12 

somebody explain to me.  He owned it and used it, what is keeping and maintaining add to 13 

or take away from owning and using.  The statute says keeping and maintaining, right? 14 

 MR. HOLMES:  Do you have the crimes book.  15 

 THE COURT:  I don’t believe there was evidence that there was any using of 16 

the controlled substance either before or after, is my memory correct on that.  Mr. Holmes. 17 

 MR. HOCKADAY:  I’m sorry Your Honor.  18 

 MR. HOLMES:  Your Honor in our indictment we did allege that he was 19 

keeping and maintaining a vehicle.   20 

 THE COURT:  Keeping and maintaining which is used for the purpose of 21 

unlawfully keeping controlled substances.  Must prove two things beyond a reasonable 22 

doubt, that kept and maintained a vehicle for the use and purpose of unlawfully – the pattern 23 

says keeping or selling, what does the statute say. 24 

 MR. HOLMES:  Same thing Your Honor.. 25 
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 THE COURT:  It doesn’t say keeping and selling, so if it was kept there, 1 

there is no evidence of selling.  So it would be, first that the defendant kept and maintained a 2 

vehicle which was used for the purpose of unlawfully keeping morphine.  Morphine is a 3 

controlled substance. Keeping of which is unlawful.  I put in here, unless the connection 4 

with the lawful prescription as prescribed by a doctor. Then you get into he is driving around 5 

in his truck with medicine that has been lawfully prescribed to him. 6 

 MR. HOLMES:  I think keeping is definitely the appropriate language.  In the 7 

crimes book it indicates that keeping is not just possession but possession that occurs over 8 

time.  And while you know, we don’t have him storing it there in the car, he is possessing it 9 

in the vehicle over time.   10 

 THE COURT:  He had a prescription to do that.   What is the statute number? 11 

 MR. HOLMES:  Well I know what you are getting at, but I think the answer 12 

to that would be the fact that for instance, I have this exact case where you have someone 13 

who has a prescription but they are possessing it with intent to sell or distribute.  So they can 14 

have it lawfully, and that lawful possession can become unlawful because they are now have 15 

intention to sell or deliver it.  So if he is possessing while he is driving to a place where he is 16 

going to give it away, he has clearly converted a lawful possession to an unlawful 17 

possession because he is again possessing it at that time with the intent to distribute.  18 

 MR. HOCKADAY:  That prior sentence says to use for the purpose of 19 

unlawfully – 20 

 MR. HOLMES: So in this case on all these occasions where he is using this 21 

drug have been – I mean for example the maintaining the vehicle on that occasion he is 22 

transporting to the place where he is meeting the person, and that is the same allegation here.  23 

So for the period of time that he is in the truck he is possessing it unlawfully.  24 
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 THE COURT:  So the first sentence throws in there unlawfully keeping.  If 1 

you are keeping even though you have a prescription for it, you are keeping it for the 2 

purpose of giving it away, that is unlawfully keeping.  So that explains the first sentence.  3 

Morphine is a controlled substance the keeping of which is unlawful – that gets us back into 4 

the – if you add for the purpose of distribution.  For the purpose of distributing to another 5 

person.  6 

 So the first – first that the defendant kept and maintained a vehicle which was used 7 

for the purpose of unlawfully keeping morphine.  Morphine is a controlled substance the 8 

keeping of which is unlawful if kept for the purpose of distributing to another person.  9 

Second, that the Defendant did this intentionally.  That is all pattern from there on out.  10 

Now this is where I got a little confused.  This intentional keeping.  11 

 MR. HOLMES:  It would be intentionally Your Honor.  The indictment – 12 

 THE COURT:  The indictment says unlawfully, willfully and feloniously and 13 

knowingly keep and maintain.  Does the statute say intentionally or knowingly?  14 

 MR. HOLMES:  The crimes book indicates – the statute just says knowingly.  15 

Okay, here it is Your Honor under 90.108 statue does define the offense in 90.108, Page 7, 16 

as knowingly, however that is all – that is (a) 7, subsection (b), states that a person who 17 

violates this section is a Class 1 misdemeanor provided that if pleading – alleged violation is 18 

committed intentionally.  If it is found it was committed intentionally then it would be found 19 

to be a Class I Felony.  Which would mean that our indictment is only alleging a Class 1 20 

misdemeanor.  21 

  THE COURT:  Well, I don’t know if I have jurisdiction to try a 22 

misdemeanor.  23 

  MR. HOLMES:  You would because we indicted it and it is a related 24 

misdemeanor Your Honor.  25 
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  MR. HOCKADAY:  We would agree that you would not be able to charge to 1 

the jury that it was a felony.   2 

  THE COURT:  So we are taking out intentionally, and we are leaving the 3 

instruction about knowingly, everybody recognizes it is a  Class 1 misdemeanor. 4 

 Let’s start in on the second element, knowledge is seldom provable by direct 5 

evidence.  The third paragraph – 6 

  MR. HOCKADAY:  As long as that very first paragraph under 260.90 gets 7 

rid of the word intentionally.  Before you can get to the first thing that has to be shown.   8 

  MR. HOLMES:  Your Honor if you take the fourth paragraph and reorganize 9 

it.  It says if you find that it was done knowingly.   10 

  THE COURT:   Except for the paragraph you probably need to – a person 11 

knows of an activity if he is aware or high probability of its existence.   12 

  MR. HOCKADAY:  Take that out? 13 

  THE COURT:  No, leave that in.  Next is delivering a controlled substance, 14 

260.21, pattern.   The concluding instructions is all pattern.  I will take out the note will 15 

excuse the alternate juror, somebody remind me to do that.   16 

  MR. HOLMES:  Your Honor, Page 4, the very last paragraph on Page 4, it 17 

says if you find from the evidence beyond a reasonable doubt that on or about the alleged 18 

date the Defendant unlawfully with malice killed the victim by intentional unlawful 19 

distribution of morphine.  You will not return a verdict of guilty of second degree murder.  20 

  THE COURT:  You need to have one that says, if you do find you will return 21 

a verdict of guilty, and we will have another that says if you don’t then you go on to 22 

involuntary manslaughter.   23 

  MR. HOLMES:  Exactly.  24 
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  MR. HOCKADAY:  Your Honor Page 7,  at top, and second, and then the 1 

next paragraph, if you find beyond a reasonable doubt guilty, and if you do not so find – 2 

there is a sentence there about knowing of activity, and again the next paragraph is about if 3 

you find.  It is under this same charge, twice we have got the language about duty to return a 4 

verdict of guilty or not guilty.   5 

 Your intent may have been simply to move one paragraph or one sentence up and 6 

then eliminate the one. 7 

  THE COURT:  I will take that one sentence out and add at the end of 8 

consequences of his act.  Put it right there.  And strike one of those paragraphs.  9 

  MR. HOCKADAY:  The second one has for the purpose of lawfully keeping 10 

and then just restates the charge again.   11 

  MR. HOLMES:  It tracks – says knowingly kept and maintained.  The second 12 

one uses knowingly kept and maintained. 13 

  MR. HOCKADAY:  I am fine with either one.  14 

  THE COURT:  I will take out the second one.  I think it would be helpful for 15 

the jury to separate the various charges, like Number 1 in the middle.  Roman Numeral II 16 

rather than just starting a new paragraph.   17 

  MR. HOLMES:  That is fine. 18 

  MR. HOCKADAY:  I don’t object.  19 

  THE COURT:  So right before, now I charge that for you to find guilty of 20 

involuntary manslaughter, I will put a Roman Numeral II.  And a page break and start 21 

Roman Numeral III.   Before I send this there will be a final printing and get four copies.  22 

  MR. HOLMES:  Your Honor, I think on the second one, has the three 23 

charges on it.  It would make more sense on the possession with intent to just say, he has 24 
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been charged with possession with intent to deliver, instead of intent to manufacture, sell 1 

and deliver.   2 

  THE COURT:  Just write there what you want.   If the defendant does not put 3 

on evidence defendant may waive and then the State and then the defendant.  4 

  MR. ORR:  I believe that looking at the supreme court case we can both 5 

argue but in order perspective if Mr. Hockaday wants to open he has that option, but he gets 6 

the last argument under any circumstance.   7 

  MR. HOLMES:  We are planning to both argue.  8 

(End of charge conference) – COURT ADJOURNED AT APPROXIMATELY 4:30 P.M.) 9 

(COURT RECONVENED AT APPROXIMATLEY 9:30 A.M. ON APRIL 16, 2014) 10 

(ALL PARTIES ARE PRESENT – JURY IS NOT IN THE COURTROOM) 11 

  THE COURT:  We probably need to put a couple of things on the record on 12 

the charge conference as soon as Danny gets back with the revised copies of the instructions. 13 

I understand that we all agree that the law is that Mr. Hockaday can open and then the two 14 

defense counsel argue in whatever order they want to go, and then Mr. Hockaday closes.  15 

 Madam Clerk has handed out copies of the instructions as revised.  This summarizes 16 

where victim appears in the instructions I have inserted alleged victim.  Roman Numeral III 17 

instruction stated, either alone or together with other persons has been stricken, either alone 18 

or together with others has been stricken.  And the included offense of simple possession of 19 

morphine has been deleted.  Roman Number IV, the Defendant has been charged with felon 20 

as opposed to intentionally.  And there are two verdict forms, I have added (s) after forms 21 

where it appears in the final paragraph.  My plan is to read these as they are typed and give 22 

the jury three copies along with the verdict sheets.  Anything else before we bring in the 23 

jury? 24 

  MR. HOCKADAY:  Not from the Defendant.  25 
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  MR. HOLMES:   No sir. 1 

  THE COURT:  Please bring them in.  2 

(ALL JURORS ENTER THE COURTROOM AT 9:34 A.M.) 3 

  THE COURT:  Ladies and gentlemen, as I stated before.  All the evidence 4 

has been presented, it is now time for the final arguments of the lawyers.  At the conclusion 5 

of these arguments I will instruct you on the law in this case and then you will be taken to 6 

the jury room to begin your deliberations.  7 

 Final arguments of the lawyers are not evidence but are given to assist you in 8 

evaluating the evidence.  The lawyers are permitted in their final statements to argue, to 9 

characterize the evidence, and to attempt to persuade you to a particular verdict.  It is 10 

improper for a lawyer in a final argument to become abusive, to inject personal experiences, 11 

to express a personal belief as to the truth or the falsity of the evidence, or to make 12 

arguments on the basis of matters outside of the record.  A lawyer may however on the basis 13 

of the lawyers analysis of the evidence argue any position or conclusion with respect to the 14 

matter at issue.   15 

 If in the course of making a final argument a lawyer attempts to restate a portion of 16 

the evidence, and your recollection of the evidence differs from that of the lawyer, you are 17 

in recalling and remembering the evidence to be guided exclusively by your own 18 

recollection of the evidence.  The jury is with Mr. Hockaday.  19 

(CLOSING ARGUMENTS BEGAN AT APPROXIMATELY 9:35 A.M.) 20 

(CLOSING ARGUMENTS BY MR. BOB ORR AT 9:50 A.M.) 21 

(CLOSING ARGUMENTS BY MR. HOLMES AT  10:20 A.M.) 22 

(CLOSING ARGUMENTS BY MR. HOCKADAY AT 10:50 A.M.) 23 

 24 

 25 
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(JURY CHARGE AT 11:45 A.M.) 1 

  THE COURT:  Does anybody on the jury need a break?  (No one indicated 2 

they needed a break) 3 

 As I stated to you members of the jury, all the evidence has been presented, it is now 4 

your duty to decide upon this evidence what the facts are.  You must then apply the law 5 

which I am about to give you to those facts.  It is absolutely necessary that you understand 6 

and apply the law as I give it to you, not as you think it is or as you might like it to be.  This 7 

is important because Justice requires that everyone tried for the same crime be treated in the 8 

same way and have the same law apply to their cases.  9 

 Members of the Jury I see some of you taking notes as I am speaking.  I appreciate 10 

that but every word that I say is on a typed page and you are going to get a copy of it.  11 

 The defendant has entered pleas of not guilty, the fact that the defendant has been 12 

indicted is no evidence of guilt.  Under our system of justice, when a defendant pleads not 13 

guilty, the defendant is not required to prove the defendant’s  innocence.  The defendant is 14 

presumed to be innocent.  The State must prove to you that the defendant is guilty beyond a 15 

reasonable doubt.  16 

 A reasonable doubt is a doubt based on reason and common sense arising out of 17 

some or all of the evidence that has been presented or lack or insufficiency of the evidence 18 

as the case may be.  Proof beyond a reasonable doubt is proof that fully satisfies or entirely 19 

convinces you of the defendant’s guilt. 20 

 In this case you have been allowed to take notes.  When you begin your deliberations 21 

you may use your notes to help refresh your memory as to what was said in court.  I caution 22 

you however not to give your notes, or the notes of any of the other jurors undue 23 

significance.  While taking notes a juror may fail to hear important portions of testimony.  24 

Any notes you have taken are not to be considered evidence in this case.  Your notes are not 25 
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an official transcript of the trial. For that reason you must remember that in your jury 1 

deliberations notes are not entitled to any greater weight than the individual recollections of 2 

the other jurors.  3 

  Now members of the jury, you are the sole judges of  the believability of  witnesses.  4 

You must decide for yourselves whether to believe the testimony of any witness.  You may 5 

believe all, any part, or none of a witnesses’ testimony.   In deciding whether to believe a 6 

witness, you should use the same test of truthfulness that you use in your everyday lives.  7 

Among those things, these tests may include the opportunity of the witness to see, hear, 8 

know, or remember the facts or occurrences about which the witness testified;  The manner 9 

and appearance of the witness;  Any interest, bias, prejudice or partiality the witness may 10 

have;  The apparent understanding and fairness of the witness;  Whether the testimony is 11 

reasonable, and whether the testimony is consistent with other believable evidence in the 12 

case.   13 

 You are the sole judges of the weight to be given to any evidence.  If you decide that 14 

certain evidence is believable, you must then determine the importance of that evidence in 15 

the light of all other believable evidence in the case. 16 

Now there are two types of evidence from which you may find the truth as to the 17 

facts of the case, direct  and circumstantial evidence.  Direct evidence is the testimony of 18 

one who has actual knowledge of a fact, such as an eye witness.  Circumstantial evidence is 19 

proof of a chain, or a group of facts and circumstances indicating the guilt or innocence of a 20 

defendant.  The law makes no distinction between the weight to be given to either direct or 21 

circumstantial evidence.  Nor is a greater degree of certainty required of circumstantial 22 

evidence than of direct evidence.  23 
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 You should weigh all of the evidence in this case.  After weighing all of the 1 

evidence if you are not convinced of the guilty of the defendant beyond a reasonable doubt, 2 

you must find the Defendant Not Guilty. 3 

The Defendant in this case has not testified.  The law gives the Defendant this 4 

privilege.  This same law also assures the Defendant that his decision not to testify creates 5 

no presumption against the Defendant;  Therefore, the silence of the defendant is not to 6 

influence your decision in any way. 7 

A set of photographs were introduced into evidence in this case for the purpose of 8 

illustrating and explaining the testimony of a witness.  These photographs may not be 9 

considered by you for any other purpose.   10 

Evidence has been received tending to show that on a previous occasion the 11 

Defendant distributed morphine.  This evidence was received as evidence of the Defendant’s 12 

maintaining a vehicle for the sale or delivery of controlled substances over an extended 13 

period of time to show a common scheme or plan, and to show the Defendant’s state of 14 

mind and particular malice as a necessary element of the crime Second Degree Murder. If 15 

you believe this evidence you may consider it but only for the limited purpose for which it 16 

was received.  You may not consider it for any other purpose. 17 

In this case you have heard evidence from a witness who testified as an expert 18 

witness.  An expert witness is permitted to testify in the form of an opinion in a field where 19 

the witness purports to have specialized skill or knowledge.  As I have instructed you, you 20 

are the sole judges of the creditability of each witness and the weight to be given to the 21 

testimony of each witness.  In making this determination as to the testimony of an expert 22 

witness, you should consider in addition to the other tests of creditability and weight the 23 

witnesses training, qualifications, and experience or lack thereof;  The reasons if any, given 24 

for the opinion;  Whether the opinion is supported by facts that you find from the evidence; 25 
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Whether the opinion is reasonable: And  whether it is consistent with other believable 1 

evidence in this case.   2 

You should consider the opinion of an expert witness but you are not bound by it. In 3 

other words, you are not required to accept an expert witnesses’ opinion to the exclusion of 4 

the facts and circumstances disclosed by their testimony.  5 

The defendant has been charged with second degree murder.  For you to find the 6 

Defendant guilty of this offense the State must prove four things beyond a reasonable doubt.  7 

First, that the alleged victim’s death was caused by ingesting morphine.  Ingesting 8 

can include orally taking the morphine or injecting it. 9 

Second, that the Defendant intentionally and unlawfully distributed that morphine. 10 

Third, that the Defendant’s unlawful distribution of that morphine was a proximate 11 

cause of the alleged victim’s death.  A proximate cause is a real cause, a cause without 12 

which the alleged victim’s death would not have occurred.  The act of the accused need not 13 

be the immediate cause of death.  He is legally accountable if the direct cause is the natural 14 

result of the criminal act.  There may be more than one proximate cause.  Criminal 15 

responsibility arises when the act complained of caused or directly contributed to the death.   16 

Fourth, that the Defendant unlawfully and with malice killed the alleged victim. 17 

Malice arises when an act that is inherently dangerous to human life is done so recklessly 18 

and wantonly as to manifest a mind utterly without regard for human life and social duty, 19 

and deliberately bent on a mission.  20 

If you find from the evidence beyond a reasonable doubt that on or about the alleged 21 

date the Defendant unlawfully and with malice killed the alleged victim by the intentional 22 

and unlawful distribution of morphine, you will return a verdict of guilty of second degree 23 

murder.  However, if you do not so find, or have a reasonable doubt as to one or more of 24 

these four things, it would be your duty to return a verdict of not guilty. 25 
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You must then determine if the Defendant is guilty of involuntary manslaughter.  1 

Now I charge you that for you to find the Defendant guilty of involuntary manslaughter, the 2 

State must prove two things beyond a reasonable doubt.  3 

First, that the Defendant acted in a criminally negligent way.  Criminal negligence is 4 

more than mere carelessness.  The Defendant’s act was criminally negligent if judging by 5 

reasonable foresight it was done with such gross recklessness or carelessness as to amount to 6 

a heedless indifference to the safety and rights of others.   7 

Second, the State must prove that the Defendant’s act proximately caused the alleged 8 

victim’s death.  A proximate cause is a real cause, a cause without which the alleged 9 

victim’s death would not have occurred.  The Defendant’s act need not have been the only 10 

cause, nor the last or nearest cause.  It is sufficient if it occurred with some other cause 11 

acting at the same time which in combination with it caused the death of the alleged victim.  12 

So, I charge that if you find from the evidence beyond a reasonable doubt that on or 13 

about the alleged date, the Defendant acted in a criminally negligent way, thereby 14 

proximately causing the death of the alleged victim, it would be your duty to return a verdict 15 

of guilty of involuntary manslaughter.  However, if you do not so find or have reasonable 16 

doubt as to one or both of these things, it would be your duty to return a verdict of not 17 

guilty.   18 

The Defendant has been charged with possessing morphine with the intent to sell or 19 

deliver it.  For you to find the Defendant guilty of this offense the State must prove two 20 

things beyond a reasonable doubt.  21 

First, that the Defendant knowingly possessed morphine.  Morphine is a controlled 22 

substance. A person possesses morphine when he is aware of its presence, and has both the 23 

power and intent to control the disposition or use of that substance.  24 
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Second, that the Defendant intended to deliver the morphine. Intent is seldom if ever 1 

provable by direct evidence.  It must ordinarily be proven by circumstances from which it 2 

may be inferred.   If you find the evidence beyond a reasonable doubt shows that on or about 3 

the alleged date the Defendant knowingly possessed morphine, and intended to deliver it, it 4 

would be your duty to return a verdict of guilty of possession of morphine with an intent to 5 

deliver it.   If you do not so find or if you have a reasonable doubt as to one or both of these 6 

things, you would return a verdict of not guilty of possessing morphine with the intent to 7 

deliver it.  8 

The Defendant has been charged with knowingly keeping and maintaining a vehicle, 9 

which was used for the purpose of unlawfully keeping controlled substances.  For you to 10 

find the Defendant guilty of this offense, the State must prove two things beyond a 11 

reasonable doubt.  12 

First, that the Defendant kept and maintained a vehicle which was used for the 13 

purpose of unlawfully keeping morphine.  Morphine is a controlled substance the keeping of 14 

which is unlawful if kept for the purpose of distributing to another person.    15 

Second, that the Defendant did this knowingly.  Knowledge is seldom provable by 16 

direct evidence.  It must ordinarily be proved by circumstances from which it may be 17 

inferred.  You arrive at the knowledge of a person by such just and reasonable deductions 18 

from the circumstances proven as a reasonably prudent person would ordinarily draw there 19 

from.  A person acts knowledgably if he desires to cause the consequences of his act.  A 20 

persons knows of an activity if he is aware of a high probability of its existence.   21 

If you find from the evidence beyond a reasonable doubt that on or about the alleged 22 

date the Defendant knowingly kept and maintained a vehicle, which was used for the 23 

unlawful keeping of controlled substances, then it would be your duty to return a verdict of 24 

guilty of this offense.  25 
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If you do not so find, or have a reasonable doubt as to one or both of these things, 1 

you would not find the Defendant guilty of this offense. 2 

The Defendant has been charged with delivery of morphine, a controlled substance.  3 

For you to find the Defendant guilty of this offense, the State must prove beyond a 4 

reasonable doubt that the Defendant knowingly delivered morphine to Jonathan Whitson.  5 

If you find from the evidence beyond a reasonable doubt that on or about the allege 6 

date the Defendant knowingly delivered morphine to Jonathan Whitson, it would be your 7 

duty to return a verdict of guilty.   8 

If you do not so find, or if you have a reasonable doubt it would be your duty to 9 

return a verdict of not guilty.  10 

Now members of the Jury, you have heard the evidence and the arguments of the 11 

attorneys.   If your recollection of the evidence differs from that of the attorneys, you are to 12 

rely solely upon your recollection.  Your duty is to remember the evidence, whether called 13 

to your attention or not.  You should consider all the evidence, the arguments, the 14 

contentions, and the positions urged by the attorneys and any other contention that arises 15 

from the evidence.    16 

The law requires the presiding judge to be impartial.  You should not infer from 17 

anything I have done or said that the evidence is to be believed or disbelieved;  That a fact 18 

has been proved, or what your findings ought to be.  It is your duty to find the facts and to 19 

render a verdict reflecting the truth.  20 

All twelve of you must agree to your verdict. You cannot reach a verdict by a 21 

majority vote.  When you have agreed upon a unanimous verdict as to each charge, your 22 

foreperson should so indicate on the verdict form.  23 

Now for the benefit of Ms. Peterson, is anyone here other than Ms. Peterson feeling 24 

the sudden onset of some illness, or is there some reason why you would not be able to enter 25 
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upon deliberations at this time and go forth with those deliberations as long as it takes to 1 

reach a verdict.  Anybody feel anything like that?  (No indications from jury) 2 

Ms. Peterson with our thanks at this time we are going to excuse you.  You are free 3 

to remain in the courtroom if you want.  Your duties as an alternate juror at this time are 4 

ended.   If you will step down please and again, thank you.  5 

For those of you remaining after reaching the jury room your first order of business 6 

is to select your foreperson.  You may begin your deliberations when the bailiff delivers the 7 

verdict forms to you.   Your foreperson should lead the deliberations.  When you have 8 

unanimously agreed upon a verdict as to each charge, and are ready to announce it your 9 

foreperson should record your verdicts, sign and date the verdict forms and notify the bailiff 10 

by knocking on the jury room door or otherwise summoning the bailiff.  You will be 11 

returned to the courtroom and our verdicts will be announced.   12 

Thanks to all of you, you may now retire to the jury room and select your foreperson.  13 

(ALL JURORS RETIRE TO THE JURY ROOM AT APPROXIMAELY 12:05 P.M.) 14 

  THE COURT:  Before the jury begins deliberation, the Court will consider 15 

requests for corrections and additions to the instructions and to other mattes you deem 16 

appropriate.  Are there any objections or specific requests or corrections or additions to the 17 

instructions?  18 

  MR. HOCKADAY:  No.  19 

  MR. HOLMES:  No. 20 

  THE COURT:  Mr. Braswell, if you would please deliver the verdict sheets 21 

and three copies of the instructions, which I have marked as Court’s Exhibit 2, to the jury.  22 

And the time is 12:06.  We will be at ease while they deliberate.  23 

(AT APPROXIMATELY 12:30 THE JURY WAS REQUESTED TO COME BACK INTO 24 

THE COURTROOM) 25 
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  THE COURT:  Members of the jury, it is the lunch hour about 12:30, and I 1 

wondered if you would be interested in continuing with your deliberations and our sending 2 

out for lunch to deliver to you, so you don’t have to go out for an hour and a half and come 3 

back and have not much time left in the day.  Tomorrow is Good Friday, and the courthouse 4 

is closed.  So we have until 5:00 today if necessary.  I am not saying it has to be done by 5 

5:00 today, but that is the hours of business at the courthouse.  So are you interested in that 6 

idea?  (Jurors indicated yes) 7 

  JUROR:  Will we be allowed to go out and take a smoke. 8 

  THE COURT:  How many cigarettes are you going to need today? 9 

  JUROR:  I just need one right now.  10 

  THE COURT:  Okay, let’s take a fifteen minute recess. I will let you go 11 

outside now for a fifteen minute recess.  You all come back to the jury room in fifteen 12 

minutes and resume your deliberations and we will bring food to you in about a half hour or 13 

so. 14 

  (JURORS LEAVE COURTROOM FOR FIFTEEN MINUTE RECESS – AND LUNCH 15 

IS BROUGHT TO THE JURORS AT 12:35 P.M. – JURORS RESUME 16 

DELIBERATIONS)  17 

(AT APPROXIMATELY 2:00 P.M. JURORS INFORM BAILIFF THEY HAVE 18 

REACHED A VERDICT) 19 

  THE COURT:  Anything before we bring the jury back in?  20 

  MR. HOCKADAY:  No sir. 21 

  MR. HOLMES:  No sir. 22 

  THE COURT:  Sheriff, if you will bring the jury in. 23 

(ALL JURORS BROUGH IN TO THE COURTROOM AT 2:00 P.M.) 24 
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  THE COURT:  Will the foreperson for the jury please stand. State your name 1 

for the record please.  2 

  FOREPERSON:  Niles Howell. 3 

  THE COURT:  Mr. Howell, has the jury reached a unanimous verdict on 4 

each question? 5 

  FOREPERSON:  Yes sir.  6 

  THE COURT:  Would you hand it to the bailiff please.  7 

(Verdict sheet handed to Bailiff and then to the Court) 8 

  THE COURT:  Madam Clerk, take the verdict please. 9 

  THE CLERK:  Ladies and Gentlemen of the Jury in the Case of the State of 10 

North Carolina versus John Herbert Pritchard, we the jury as our unanimous verdict as to the 11 

charge of Second Degree Murder, the Defendant is Guilty.  Is this your verdict? 12 

  FOREPERSON:   Yes it is. 13 

  THE CLERK:  Is this still your verdict? 14 

  FOREPERSON:  Yes. 15 

  THE CLERK:  So say all of you? 16 

  JURORS:   Yes.  (All jurors indicated, yes) 17 

  THE  CLERK:   In the case of the State of North Carolina versus John 18 

Herbert Pritchard, File Number 11 CRS 305.  We the Jury find as our unanimous verdict 19 

that as to the charge of Felony Delivery of Morphine, a Schedule II controlled substance, the 20 

Defendant is Guilty.   Is this your verdict? 21 

  FOREPERSON:   Yes. 22 

  JURORS:   Yes.  23 

  THE CLERK:  Is this still your verdict? 24 

  JURORS:   Yes. 25 

498



292 
 
  THE CLERK:   And as to the charge of Possession with Intent to Deliver 1 

Morphine, a Schedule II controlled substance, the Defendant is Guilty.  Is this your verdict?  2 

  JURORS:  Yes.  3 

  THE CLERK:  As to the charge of Knowingly Maintaining a Motor Vehicle, 4 

the Defendant is Guilty. 5 

  JURORS:  YES.   6 

  THE  CLERK:  Thank you. 7 

  THE COURT:  Members of the Jury, thank you for your work in this case.  8 

Your work here is now concluded as a juror, or former juror you are now permitted to 9 

discuss the evidence an any aspects of the case, including your verdict and your 10 

deliberations with other persons, but you are not required to do so.  It is in the public interest 11 

that there be utmost freedom of debate in the jury room, that each juror be permitted to 12 

express his or her views without the fear of incurring both scorn or anger of any of the 13 

parties.  You should be careful what you say.  You should make no statement or answer any 14 

question or say anything unless you are sure that what you say is complete and accurate.  It 15 

is only fair that you should make no statement unless you would make that statement under 16 

oath in the presence of the Court, your fellow jurors, witnesses, the parties, and their 17 

counsel. And it is my habit to discuss the case a little bit with the jurors in private at the end 18 

of a jury trial, and you are not required to stay.  I know you probably have other things that 19 

you might need to attend to.  If you would any of you that can or would if you will step back 20 

to the jury room I will be there in about two minutes and answer any questions you may 21 

have about the process or anything else you want to know about it.  If you all will step back. 22 

(All jurors leave the courtroom) 23 

  THE COURT:   Counsel anything further? 24 
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  MR. HOLMES:  If Your Honor is going to go back there I would request that 1 

you tell the jury that the State will – if they want to speak with us.  2 

  THE COURT:  There was no request for the poling of the jury.  Anything 3 

further from anybody?   Are your ready for sentencing?    4 

  MR. HOCKADAY:   Yes.  5 

  THE COURT:   I will give you a couple of minutes to gather your thoughts 6 

on that.   7 

(COURT WAS IN RECESS FOR THE JUDGE TO TALK TO THE JURY) 8 

  THE COURT:   Are you ready for sentencing? 9 

  MR. HOLCKADAY:  Yes sir. 10 

  MR. HOLMES:  Yes sir.  I am handing up a prior record level worksheet 11 

along with judgment and statutes from the South Carolina conviction that is listed on that.  12 

Here is a restitution work sheet.  This is an expert witness fee worksheet.  13 

  THE COURT:  The parties stipulate this is a prior record level III with seven 14 

points? 15 

  MR. HOCKADAY:   We would. 16 

  MR. HOLMES:  Yes sir.  17 

  THE COURT:   Do the parties stipulate as to the restitution?  Mr. Hockaday 18 

have you see the restitution work sheet? 19 

  MR. HOCKADAY:   I have seen it, we would not stipulate to it.  20 

  THE COURT:  The worksheet itself is not enough for me to make findings.  21 

  MR. HOLMES:  Attached to the worksheet is a bill from the funeral home 22 

and Mr. Wilson testified to the fee on that.  23 

  THE COURT:  Let me look at this bill.  I have got – 24 
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  MR. HOLMES:  The restitution amount asked for is more than the amount 1 

reflected on the bill.  2 

  THE COURT:  All right, come around sir. 3 

ROY WILSON,  BEING FIRST DULY SWORN TESTIFIED AS FOLLOWS DURING 4 

DIRECT EXAMINATION BY MR. HOLMES:   5 

Q. Sir, was there a bill that was received by you. 6 

  THE COURT:  Ask him to state his name first.  7 

Q. Will you state your name sir? 8 

A. Roy Russell Wilson. 9 

Q. And what is your relation to Jonathan Russell Whitson?  10 

A. I am Jonathan’s dad.  11 

Q. And was there a bill that was received by you from Yancey Funeral Services? 12 

A. Yes sir. 13 

Q. And was that bill in the amount of $ 5,803.88? 14 

A. Yes sir. 15 

Q. And sir did you pay half of that, is that correct? 16 

A. Yes sir, I agreed to pay half and John’s mamma was suppose to pay the other half 17 

but she didn’t.  18 

Q. So is there approximately Twenty nine hundred dollars still owed to Yancey Funeral 19 

Home? 20 

A. Somewhere in that amount, somewhere in there, yeah.  21 

Q. And then did you incur expenses in addition to the funeral home expenses? 22 

A. I had got Johnny a tombstone.  23 

Q. Was that – 24 
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A. It is not set yet.  I got a price range from down here across from funeral home the 1 

tombstone place there.  It is running around between twenty sixteen, about two hundred 2 

dollars.  3 

Q. So if my calculator here – so if I understand correctly you have paid approximately 4 

Twenty Nine Hundred Dollars yourself to Yancey Funeral Home? 5 

A. Yes sir. 6 

Q. And you said it was between fifteen and sixteen hundred dollars, is that correct? 7 

A. To the stone – 8 

Q, Yes. 9 

A. I have a copy of the bill it is around twenty, sixteen, nineteen hundred, right in that 10 

somewhere.  11 

Q. The amount that we have listed on the restitution worksheet was $ 4,480.00, which 12 

would be $2,900.00 for the amount you paid against the funeral home service and then that 13 

would be the remaining $1,580.00 for the tombstone, would that be correct? 14 

A. Yeah. 15 

  MR. HOLMES:  That would be the evidence Your Honor.  16 

  THE COURT:  So, the $5,803.88 that is the total amount of the funeral home 17 

and then the tombstone is $1,580.00? 18 

  MR. HOLMES:  That is my understanding Your Honor.  19 

  THE COURT:   Sir, is that the way you understand it? 20 

A. Yes sir. 21 

THE COURT:  So the total is $7,383.88? 22 

MR. HOLMES:  That sounds like it would be correct.  I think we rounded off 23 

our numbers.  $7,380. 24 

THE COURT:  Mr. Hockaday, do you have any questions?  25 
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MR. HOCKADAY:  No questions.  1 

THE COURT:  You may step down. 2 

(Witness excused) 3 

  THE COURT:  Anything further on this.  It looks like there is restitution to 4 

Mr. Wilson of $ 4,480 for the half that he paid to the funeral home, and $1,580 for the 5 

tombstone.  And then there is $ 2,900 yet to be paid to the Yancey Funeral Home which is 6 

less than the amount that is actually owned, by $ 3.88. 7 

  MR.  HOLMES:  Yes sir.  8 

  THE COURT:  Mr. Hockaday, have you seen this order for expert witness 9 

fee? 10 

  MR. HOCKADAY:  YES.  11 

  THE COURT:  Anything you want to say about it? 12 

  MR. HOCKADAY:  We would object to it.  13 

  THE COURT:  Was Mr. Hall under subpoena?  14 

  MR. HOLMES:  I believe so Your Honor, I would have to check the court 15 

file.  Yes.  16 

  THE COURT:  All right, I am going to enter this order. Anything else you 17 

want to say about sentencing Mr. Holmes? 18 

  MR. HOLMES:  Your Honor I would just want to point out that I did notice 19 

in reading some of the notes in the crimes book about second degree murder that it would 20 

appear as though the delivery would be not – Your Honor would not be able to judgment on 21 

the delivery as well as the manslaughter because of the fact that the delivery is part of the 22 

crime of second degree murder.  23 

 Where I am getting that is in the notes in the crimes book it states that a second 24 

degree murder conviction based on unlawful distribution of the ingestion of a controlled 25 
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substance they say is not the same offense as the sale or delivery of a controlled substance to 1 

a juvenile.  So the State in State V. Parlee is 703 se. 2nd 866, the fact that in that case it was 2 

sale and delivery to a juvenile, which I believe would be – in that case it was an additional 3 

element.   They do say it is not the same event as the sale and delivery of a controlled 4 

substance to a juvenile, or possession with intent to sell or deliver a controlled substance. So 5 

they seem to be saying you could in the ---  but possibly not in the sale and delivery. I bring 6 

that up so we can make sure that we get a straight answer.  That seems to be what it is 7 

saying.   I do have a copy of the case.  It is the case we were talking about earlier this 8 

morning.  9 

  THE COURT:  I am inclined, given the severity of the sentence in the murder 10 

II case to arrest judgment on both of those if there is any question about whether we should.  11 

  MR. HOLMES:  It does speak to the fact in this case, it is the fact that it has 12 

the facts of the sale to a juvenile, the elements that are different.  And with respect to 13 

possession with intent to sell or deliver and they actually do say it is settled, that they are 14 

separate crimes.  So I don’t know if Your Honor would want to arrest judgment if that is 15 

what you intend to do, maybe it would be better to run them concurrent. 16 

  THE COURT:   One of the elements of what is second degree murder charge 17 

is intentionally distributing morphine.  Why would possession with intent to sell or deliver 18 

not be consumed by the second degree murder that we are talking about here.  19 

  MR. HOLMES:  I am not arguing that he should receive additional 20 

punishment.   21 

  THE COURT:  I think given the severity of the sentence on the main charge 22 

here, it is almost pointless to go through it, the danger might be if I were reversed on the 23 

Murder II, but not on the Possession with Intent to Sell and Deliver what happens now if the 24 
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judgment has been arrested. Does this actually answer that question?  The possession with 1 

intent to sell and deliver. 2 

  MR. HOLMES:  It starts by saying, Defendant also pled guilty to possession 3 

with intent to sell and delivery a scheduled II controlled substance.  Defendant failed to 4 

assert his conviction and the murder conviction constituted double jeopardy, further it is 5 

well settled that possession of a controlled substance and distribution of the same controlled 6 

substance are separate and distinct crimes. Each – as provided by law, even where the 7 

possession and distribution in point of time for the same.  That is what it says.  8 

  THE COURT:  What is that cite again, please? 9 

  MR. HOCKADAY:  It is 703 se 2. 866.   10 

  MR. HOLMES:  And it is 209 nc ap. 144. 11 

  THE COURT:  It looks like on the second degree murder that it is a Prior 12 

Record Level III, Class B-1, the range in the presumptive block is 254 and 317, is that right?  13 

  MR. HOLMES:   It would be a B-2 Your Honor.  14 

  THE COURT:  All right you are correct, B-2.   15 

  MR. HOCKADAY:  207 to 258.  16 

  THE COURT:   The Delivery is a Class H, Prior Record Level III, range of 8 17 

to 10.  Possession with Intent to Sell and Deliver is a Class H, range 8 to 10.  And the 18 

maintaining a vehicle is a M-1, level 1 misdemeanor with a maximum of 120. 19 

  MR. HOLMES:  Yes sir, I don’t think we filled in on the sentencing work 20 

sheet what he would be for  a prior record level on a misdemeanor now that you mention 21 

that.  22 

  THE COURT:  Prior conviction Level III.  I think I have heard all I need to 23 

hear about the facts and circumstances of the crime. But as far as sentencing especially as to 24 

the Murder II.  Is there anything you want to tell me Mr. Hockaday? 25 
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  MR. HOCKADAY:     Briefly a little about my client.  I have known John for 1 

a couple of years, he is 62 years old.  Obviously was living here in Yancey County before 2 

this offense. He had been living in Yancey County since about 2009, prior to that lived in 3 

the Asheville area for about 25 years, before that lived in South Carolina.  He has two 4 

children, one of which has been here through the majority of the trial. He has two 5 

grandchildren, he is a veteran. I am not aware of any aggravating factors that are being 6 

contended.  We will be asking the Court to consider within the presumptive range.  He has 7 

credit I believe there was a calculation of how many days – 868 days in custody since 8 

December 1 of 2011 when he was arrested after the indictment in late November of that 9 

year.  We would ask the Court to – whether in your determination we would agree that the 10 

judgments in the other two felony drug cases should be arrested, if not we would ask that 11 

they run concurrently with the Murder II.  And again ask the Court with its discretion to 12 

sentence within that presumptive range.  13 

  THE COURT:   In the presumptive range, 165 to 207.  14 

  MR. HOLMES:  Your Honor the State would be requesting the top of the 15 

presumptive range.  16 

  MR. HOCKADAY:  Obviously we are requesting the far left of that 17 

presumptive range, if that is the range within which you are going to sentence.  18 

  THE COURT:   I am inclined to go to the lower end of the range, 19 

circumstances could have been a lot worse than what they were, even though this is a tragic 20 

situation.  I recall one of the other cases under this statute where the person who delivered 21 

the drugs actually witnessed his customer having adverse reaction, saw that and knew it and 22 

continued to supply the substances.  Here the elements of the crime obviously have been 23 

found by the jury.  But I don’t recall any evidence that the Defendant had any experiences 24 
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with the victim having any adverse reactions. One other thing, what about the probation 1 

violation that was on the calendar. 2 

  MR. HOLMES:  I didn’t know if Your Honor wanted to do this first.  3 

  THE COURT:  Let’s do this first and then we will do the probation violation.  4 

In 11 CRS 304, upon the jury’s verdict that the Defendant is Guilty of Second Degree 5 

Murder, It will be the Court’s judgment that the Defendant be imprisoned in the Department 6 

of Adult Corrections for a minimum term of 170 months and a maximum of 213.  That his 7 

pretrial credit of 868 days be applied to that active sentence.  That he pay the cost of this 8 

action including the expert witness fee of $1,660.00.  That will be docketed as a civil 9 

judgment.  That he pay restitution in the sum of $ 7,380.00.  Is that the amount? 10 

  MR. HOLMES:   Seven Thousand Three Hundred and Eighty Three and 88 11 

cents.  ($7,383.88).   12 

  THE COURT:   I am going to round it down to $ 7,380.00 and that will be 13 

docketed as a civil judgment   14 

 In the other file, 11 CRS 305, on the charge of Possession with Intent to Sell and 15 

Deliver, a Class H Felony, Prior Record Level III.   It will be the judgment of the Court that 16 

he be imprisoned in the Department of Adult Corrections for a minimum of ten (10) months 17 

and a maximum of twelve (12) months.  This sentence shall run concurrently with the 18 

previous sentence.   19 

The charge of Maintaining a Vehicle for controlled substances, Class 1, 20 

misdemeanor, prior conviction level III.  Judgment of the Court be that the Defendant be 21 

imprisoned for 120 days, no more than no less than.  This will run concurrently with the 22 

other sentences.   23 

I believe on the conviction of delivery 11 CRS 305, the Court is going to arrest 24 

judgment on that.   25 
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I think that is it, anything else counsel or madam clerk?  1 

  MR. HOCKADAY:   No sir. 2 

  MR. HOLMES:  No sir.  3 

  THE COURT:  On the probation violation. 4 

  MR. HOLMES:  That will be Margin 58 on the calendar, 10 CRS 5 

50162, in that file has Mr. Pritchard received a copy of his probation violation?  6 

  MR. HOCKADAY:  HE HAS.  7 

  THE COURT:  Does he admit or deny the violations contained 8 

therein?  9 

  MR. HOCKADAY:  As to the extent of the allegation of new charges, 10 

now those being convictions, we admit.  11 

  MR. HOLMES:  We tender the probation officer Your Honor.  12 

    PROBATION OFFICER:  Your Honor Mr. Pritchard was convicted 13 

of Sell and Delivery of Schedule II Controlled Substance on February 31, 2011.  He was 14 

sentenced to a minimum term of 12 months maximum of 15 months, credit for 23 days.  15 

Prior pretrial confinement.  (Violations set forth in report)  16 

  THE COURT:  All right in File Number 10 CRS 50162, anything you 17 

want to say Mr. Hockaday?  18 

  MR. HOCKADAY:  How much credit did he have. 19 

  PROBATION OFFICER:   23 DAYS. 20 

  THE COURT:  That is not a part of the 800.   21 

  MR. HOCKADAY:  No. 22 

  THE  COURT:  Anything else you want to say.  It looks like Judge 23 

Pope sentenced him to a minimum of 12 and a maximum of 15 months.  The court will find 24 

that the defendant has violated the conditions set forth in the probation violation report. That 25 
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302 
 
would be that he commit no criminal offense in any jurisdiction.   That condition is valid.  1 

That the Defendant violated that condition willfully, intentionally and without valid excuse 2 

prior to expiration of the probationary period.  And that the violation is in itself sufficient 3 

basis to justify revocation, and activation of the suspended sentence.   Court’s judgment that 4 

the suspended sentence be activated, his probation is revoked.  Give him credit for 23 days 5 

pretrial confinement.  This sentence will run consecutive to the other sentences entered 6 

today.   Anything else?  7 

 8 

(END OF TRANSCRIPT)   9 
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STATE OF NORTH CAROLINA   IN THE GENERAL COURT OF JUSTICE 
        SUPERIOR COURT DIVISION 
COUNTY OF YANCEY      11 CRS 304, 305 
 
STATE OF NORTH CAROLINA ) 
     ) 
     ) 
 Vs.    )          AFFIDAVIT OF CHRISTENA ROBERTS, M.D. 
     ) 
     ) 
JOHN PRITCHARD,   ) 
 Defendant.   ) 
 
 NOW COMES the Affiant, Christena L. Roberts, M.D., who being duly sworn, states as 
follows: 
 

1. I am more than eighteen years of age and competent in all respects to make this 
affidavit. 

2. I am a physician licensed to practice medicine in the State of Florida and the 
Commonwealth of Virginia.  From 2007-10, I worked as an assistant chief medical 
examiner for the Virginia Office of the Chief Medical Examiner. From 2005-2007, I 
worked as an associate medical examiner in Florida. Since 2010, I have been engaged 
in forensic pathology consulting and in conducting private autopsies. Attached hereto 
is a copy of my Curriculum Vitae. 

3. In my capacity as a forensic pathologist, I have consulted on hundreds of civil and 
criminal cases and have conducted hundreds of autopsies.  I have testified in federal 
and state courts in numerous jurisdictions in Florida, Virginia and North Carolina. 

4. The attorneys with the Wake Forest Innocence & Justice Clinic (the Clinic), who are 
representing the Defendant, John Pritchard, have asked me to review records 
concerning the death of Jonathan Russell Whitson (date of death – 3-6-2011), the 
alleged homicide victim in this case, and to give opinions as to the accuracy of the 
determination of the cause and manner of his death as reflected in the autopsy report 
and testimony of Brent D. Hall, M.D. 

5. I have reviewed the following records, attached as Exhibits hereto, in order to arrive 
at my opinions: 

a. Report of Autopsy Examination for Jonathan Russell Whitson (date of 
autopsy – 3-7-2011), Autopsy No. AP-11-5, Yancey County, by Brent D. 
Hall, M.D. 

b. Report of Investigation by Medical Examiner for Jonathan Russell Whitson, 
OCME Case No. 11-2509 (received by OCME on 3-9-2011), prepared by 
Brent D. Hall, M.D. 

c. OCME Toxicology Report on specimens taken from Jonathan Russell Junior 
Whitson (OCME Toxicology Folder No. T201101851 and Case Folder No. 
F201102509) 

d. Transcript of Trial, State v. John Pritchard, April 14, 2014 Session of Yancey 
County Superior Court 
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e. Letter from Defendant John Pritchard 
6. Dr. Hall testified at trial that the cause of Mr. Whitson’s death was morphine toxicity. 

In my opinion, the death of Mr. Whitson cannot be attributed to acute morphine 
toxicity because there is no evidence, from the autopsy report, toxicology reports 
from the OCME, or clinical presentation to support that conclusion. 

7. It appears that although only a trace level of morphine was found in the blood, the 
death was called morphine toxicity by Dr. Hall because there was morphine in the 
urine. Dr. Hall testified that the cut off level for toxicity in the urine was 14 mg/L and 
since there was 15 mg/L in the urine that was a toxic level. Dr. Hall did not apply the 
correct methodology in arriving at his conclusions.  A value in urine cannot be 
interpreted in isolation.  For the cause of death to be called a death by acute toxicity 
of morphine, there must be an appreciable level of morphine in the blood, which is 
not the case here. 

8. Morphine levels in the blood must be interpreted using literature to determine what 
represents in general: therapeutic, supratherapeutic and toxic levels.  That level then 
is interpreted with the clinical information such as the person’s tolerance and the 
decedent’s clinical presentation in the time preceding their death. 

9. As shown by the toxicology report, no opiates (morphine is an opiate) were detected 
by the LCMS screen of the aorta blood. A quantification was performed the on 
femoral blood that showed “trace” amounts of morphine. 

10. As morphine is a respiratory and central nervous system depressant the clinical 
presentation of acute toxicity would include somnolence, unable to be awakened, 
snoring and labored breathing, comatose, followed by death. 

a. Mr. Whitson allegedly crushed, melted and injected three (3) pills into two (2) 
syringes and injected himself with one (1) of them and injected his friend with 
the other. 

b. Over the next approximately 5.5 hours six (6) more pills were crushed and 
injected between them.   

c. No is no evidence that Mr. Whitson was stuporous during this timeframe.  In 
fact, they were “hanging out” and driving in a vehicle.  His grandmother 
reported to police that once he went to bed that night around 10:00 pm he got 
up three (3) times to go to the bathroom and each time he popped his head in 
her bedroom door and told her he loved her. 

d. Clearly, he was not comatose if he was up walking and talking. 
11. It may be possible that Dr. Hall opined enough time had passed to metabolize the 

morphine out of the blood.  Liquid morphine used for surgical patients is designed to 
have a very short half-life, approximately 2-3 hours.  The half life of a drug is the amount 
of time that it takes for the body to eliminate half of the concentration in the blood. 

a. In this case the morphine pills that were allegedly crushed, melted and 
injected were sustained release morphine pills.  The half life of sustained 
release morphine pills the when ingested is approximately 16-18 hours.  This 
reviewer is not aware of literature studying the half life of a sustained release 
pill when it is crushed, melted and injected. 

12. At autopsy one can find a situation where low levels of an opiate like morphine or heroin 
can cause acute toxicity by direct cardiotoxicity.  In this situation a person who lost their 
tolerance to a drug tries to inject the same amount as they had built up to prior to a drug 
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absence.  In these cases, the decedent is often found with the syringe still in their arm or 
nearby.  The victim is often slumped over or witnessed by others to be “passed out”, 
unarousable and snoring loudly. 

a. This scenario clearly doesn’t match the clinical presentation of Mr. Whitson 
that evening. 

13. In my opinion, Dr. Hall also did not completely explore competing causes of death.  
No blood, lung or viral cultures were performed at the time of autopsy to rule out a 
bacterial or viral underlying medical condition.  This would be especially important 
as Mr. Pritchard reported that when Mr. Whitson was released from jail, he had a 
fever and he had a large abscess of his left arm.  There is no documentation in the 
autopsy of an abscess.  To independently evaluate this possible mechanism of death I 
would need to review the autopsy photographs and Mr. Whitson’s jail medical 
records. 

14. The autopsy did document an ulceration of the left heel.  There is no description 
provided of the stage of the ulceration (depth, presence of purulent exudate).  No 
culture swab was performed on the heel ulceration to rule out infection.  As noted 
above no blood cultures were performed to rule out sepsis as a cause of death. 

15. Autopsy did find that Mr. Whitson had “moderate” acute bronchial pneumonia.  The 
extent of the pneumonia was not documented further.  I would need to review the 
original or recut microscopic slides from the lungs to independently evaluate the 
extent of the pneumonia.  Acute bronchial pneumonia can be a primary cause of 
death.  The presence of chronic lung disease could be a contributing factor.  Changes 
consistent with pulmonary emphysema were described in the autopsy report. 

16. Based on the information available to me at this time with the limitations of the 
autopsy performed, the cause of death would be better listed as acute bronchial 
pneumonia with pulmonary emphysema as a contributing factor.  The manner of 
death would therefore be listed as “Natural”.  

17. In order to arrive at a more definitive opinion as to Mr. Whitson’s cause of death, I 
would need copies of or access to the following information: 

a. All jail records, including medical, psychiatric, psychological and prescription 
records for Mr. Whitson during his incarceration in the months before he died 
from the jails in Madison and Buncombe counties. 

b. All autopsy photographs of Mr. Whitson. 
c. Any and all other law enforcement or medical examiner photographs of Mr. 

Whitson after his death. 
d. The original file for the medical examiner, Dr. Hall, in this case, including any 

notes, documents, correspondence or reports relating to the death investigation 
of Mr. Whitson. 

e. All law enforcement reports concerning the death investigation of Mr. 
Whitson. 

f. Access to either the original microscope slides from autopsy or recuts of those 
slides. 

18. If I had been called as a witness to testify at the trial of this case, I would have 
testified to the opinions given in this affidavit. Alternatively, if I were not called as a 
trial witness, I would have provided the information discussed above to the trial 
attorney for use during cross-examination of Dr. Hall or other State’s witnesses. 
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19. I affirm (per the 4/2/20 and continuing Orders of the Chief Justice), under the 
penalties for perjury, that the foregoing representations are true.  

 
This the 11th day of January, 2021. 
     _________________________ 
     Christena L. Roberts, M.D. 
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